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TO THE MINISTERIAL COUNCIL OF THE ENERGY COMMUNITY
represented by the Presidency and the Vice-Presidency of the Energy Community

REASONED REQUEST
in Case ECS-10/17

Submitted pursuant to Article 90 of the Treaty establishing the Energy Community (“the Treaty”)
and Articles 15 and 29 of Procedural Act No 2015/04/MC-EnC of the Ministerial Council of the
Energy Community of 16 October 2015 on the Rules of Procedure for Dispute Settlement under
the Treaty,! the

SECRETARIAT OF THE ENERGY COMMUNITY
against

THE REPUBLIC OF SERBIA

seeking a Decision from the Ministerial Council that the Republic of Serbia,

by certifying Yugorosgaz-Transport as compliant with the independent system operator
model under Directive 2009/73/EC has failed to comply with its obligations under Articles 10,
14(2)(a), 14(2)(b), 14(2)(d), 15 and 11 of Directive 2009/73/EC as well as Article 24 of
Regulation 715/2009, as incorporated in the Energy Community.

The Secretariat of the Energy Community has the honour of submitting the following Reasoned
Request to the Ministerial Council.

I. Relevant Facts

1. The application for certification

(1) On 8 February 2016, Yugorosgaz-Transport, LLC, Ni§ (“Yugorosgaz-Transport” or “the
applicant”) submitted a first application for certification as independent system operator (“1SO”)
in accordance with Article 227 of the Energy Law to the Energy Agency of the Republic of
Serbia ("AERS”). Following the company’s withdrawal of the application, AERS terminated the
procedure for certification on 8 June 2016 in line with Article 121 of the Law on General
Administrative Procedure.? On 12 August 2016, Yugorosgaz-Transport (re)submitted an
application for certification as an 1SO in accordance with Articles 240 and 241 of the Energy
Law.

1 Procedural Act No 2015/04/MC-EnC of 16.10.2015.
2 Official Gazette of RS No. 33/97, 31/01 and 30/10.
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(i) Yugorosgaz-Transport

Yugorosgaz-Transport was established on 11 December 2012 as a fully-owned subsidiary of
Yugorosgaz a.d. Beograd (“Yugorosgaz”).® Yugorosgaz-Transport was registered as a limited
liability company in October 2015.

Yugorosgaz-Transport holds a licence for transport and natural gas transport system
management. * It operates pipelines located in Southern Serbia, constituting 5% of the
transmission network. For this purpose, Yugorosgaz-Transport entered into an agreement on
the lease of these pipelines with Yugorosgaz on 5/6 February 2014. According to Article 4 of
the lease agreement, Yugorosgaz-Transport undertakes to maintain and manage the transport
system and bears all expenses of day-to-day maintenance.

(i) Yugorosgaz

Yugorosgaz was established in 1996 on the basis of the Agreement between the Government
of the Federal Republic of Yugoslavia and the Government of the Russian Federation on
Cooperation on Construction of Gas Pipeline on the Territory of the Federal Republic of
Yugoslavia (“the IGA").®> The IGA provides for the establishment of a company, jointly owned
by Gazprom on one side and Yugoslav companies on the other side. The company’s purpose
is to project, build and finance the work and exploitation of gas pipelines, to sell the natural gas
transported through them to consumers in Yugoslavia, and potentially to transit gas through
the (then) Federal Republic of Yugoslavia.

Yugorosgaz holds licenses for natural gas distribution® and natural gas distribution system
operation’ as well as licenses for natural gas public supply® and natural gas trade in the open
market.®

Yugorosgaz is owned by Public Joint Stock Company Gazprom (“Gazprom”) (50%), Srbijagas
(25%) and Centrex Europe Energy & Gas AG (25%).1°

(iif) Gazprom

Gazprom holds 50% of the shares of Yugorosgaz. The Russian Federation controls 50.23%
of the shares of Gazprom (via the Federal Agency for State Property Management, AO
Rosneftegaz and OAO Rosgazifikatsiya).*

Gazprom is active in the exploration, production, transportation, storage, processing and sales
of gas. It produces 12% of the global gas output, i.e. 471 bcm of natural and associated gas.*?

3 Decision on the establishment of the limited liability company “Yugorosgaz-Transport” LLC, Ni$, No. 0-53.

4 No. 311.01-50/2013-L-1, dated 28 August 2013.

5 Official Gazette of FYR — International Treaties No. 4/96.

6 No. 311.01-32/2006-L-I.

7 No. 311.01-31/2006-L-.

8 No. 311.01-09/2013-L-I.

9 No. 006/06-LG-24/1-91.

10 The Preliminary Decision as well as the Decision incorrectly lists Central ME Energy and Gas Vienna as the owner of
these shares.

1 http://www.gazprom.com/investors/stock/structure/.

12 http://www.gazprom.com/about/production/.
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Gazprom is also the largest gas supplier to the European market; in 2017, it exported 194.4
bcm of gas to Europe (via its subsidiaries Gazprom Export and Gazprom Schweiz). 3

(iv) Srbijagas

Srbijagas holds 25% of the shares of Yugorosgaz. Srbijagas was established by a
Governmental Decision of 2005 in accordance with the Law on Public Utilities*®, with the
Republic of Serbia being its sole shareholder.

Srbijagas holds licenses for and is active in natural gas transmission and transmission system
operation?®, distribution!” and supply!®. It owns and operates 95% of the gas transmission
network in Serbia. As a supplier of public suppliers, Srbijagas procures natural gas under long-
term contracts from Gazprom, which (through Yugorosgaz as an intermediary) is the sole
supplier of natural gas to the Serbian market. Srbijagas supplies all (currently 33) public retail
suppliers active in the country.

(v) Centrex Europe Energy & Gas AG

The remaining 25% of Yugorosgaz' shares are held by Centrex Europe Energy & Gas AG.
According to the information provided by the applicant upon request of the Secretariat on 13
April 2017, Centrex Europe Energy & Gas AG is a holding company which is 100%-owned by
GPB Investment Advisory Limited which in turn is owned by GPB-DI Holdings Limited (91%)
and Acorus Investments Limited Lampousas (9%). Acorus Investments Limited Lampousas is
fully-owned by GPB-DI Holdings Limited which in turn is fully-owned by Gazprombank, a
Gazprom subsidiary. The shareholders of Gazprombank include Gazprom (29.7640% of
ordinary shares), the non-State pension fund GAZFOND (41.5760% of ordinary shares), the
Russian Federation (100% of the preferred shares Type A) and the State Corporation Deposit
Insurance Agency (100% of the preferred shares Type B).%°

13 http://www.gazprom.com/about/marketing/europe/.

14 Decision of the Government of the Republic of Serbia on the Establishment of a Public Enterprise for Transport, Storage,
Distribution and Trade of Natural Gas (Official Gazette of RS No. 60/05, 51/06, 71/09, 22/10, 16/11, 35/11 and 13/12).

15 Official Gazette of RS No. 119/12.

16 Licence No. 0146/13-JIM-TCY, as issued by AERS on 31 October 2006 by Decision No 311.01-42/2006-11-I for a period
of 10 years.

17 License No. 002/06-11-24, as issued by AERS on 18 August 2006 by Decision No 311.01-43/2006-J1-1.

18 License No. 0216/13-J1M-JCH, as issued by AERS on 28 December 2012 by Decision No 311.01-99/2012-11-1.

19 The shareholders are listed under http://www.gazprombank.ru/eng/about/shareholders/.



(12)

(13)

17th MC/Annex 12a

Energy Community

Centrex Europe
Energy & Gas AG

100%
GPB Investment

Advisory Limited
91% 9%

. 100%
GPB-DI Holdings Acorus Investments

Limited Limited Lampousos
100%
Gazprombank

42%
30%

Gazprom GAZFOND

AERS’ Preliminary Decision

Based on this application and accompanying documentation, AERS rendered a preliminary
decision (“the Preliminary Decision”) on 12 December 2016.2%°

In its operative part, the Preliminary Decision certified Yugorosgaz-Transport under the so-
called Independent System Operator (“ISO”) model, but also required Yugorosgaz-Transport,
within 12 months from the adoption of the final decision on certification, to:

“take all necessary actions with authorized bodies of the Republic of Serbia in order to
harmonise the Law on Ratification of the Agreement between the Federal Government of the
Federal Republic of Yugoslavia and the Government of the Russian Federation on
Cooperation on Construction of Gas Pipeline on the Territory of the Federal Republic of
Yugoslavia (“Official Gazette of FYR — International Treaties”, No. 4/96), the Law on
Ratification of the Treaty establishing the Energy Community between the European
Community and the Republic of Albania, Republic of Bulgaria, Bosnia and Herzegovina,
Republic of Croatia, Former Yugoslav Republic of Macedonia, Republic of Montenegro,
Romania, Republic of Serbia and the United Nations Interim Mission in Kosovo in line with
the United Nations Security Council Resolution (“Official Gazette of RS”, No. 62/06) and the
Energy Law (“Official Gazette of RS”, No. 145/14) so as to harmonise its organization and
operations in a manner providing compliance with conditions concerning the independence
of the system operator in line with the model of independent system operator;

submit a ten-year transmission system development plan adopted in line with the Energy Law
(which was approved by the Energy Agency), programme for non-discriminatory behavior
adopted in line with the Energy Law (which was approved by the Energy Agency) and a legal

20 ANNEX 1: Preliminary Decision No. 311.01-2/2016-C-|, dated 12 December 2016.
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document signed together with the transmission system owner providing guarantees for the
financing of transmission system development.”

(14) Moreover, Yugorosgaz-Transport was requested to report on the actions taken to comply with
these obligations once a month. In case of non-compliance, the Preliminary Decision provided
that

“... the Energy Agency of the Republic of Serbia will launch a new certification procedure in
order to reevaluate the conditions for certification and adopt a decision on the withdrawal of
the certificate referred to in item 1 hereof. *

3.  The Secretariat’s Opinion

(15) The Preliminary Decision was notified to the Secretariat on 22 December 2016. A hearing with
representatives from AERS, the Ministry for Mining and Energy, Yugorosgaz and the President
of the Energy Community Regulatory Board (“ECRB”) was held on 10 March 2017 at the
premises of the Secretariat. On 14 March 2017, the Secretariat sent the minutes of the hearing
and additional questions to the representative of Yugorosgaz present at the hearing and
received answers on 13 April 2017.

(16) On 14 March 2017, the ECRB issued an opinion on the Preliminary Decision, as requested in
line with Article 3(1) of Regulation (EC) 715/2009 of 13 July 2009 on conditions for access to
the natural gas transmission networks and repealing Regulation (EC) 1775/2005 (“the Gas
Regulation”).?! In its opinion, the ECRB invited AERS to further elaborate on the availability of
sufficient human resources, on the independence of the owner of the transmission system, the
procedure in case of lack of compliance with the conditions imposed within the period of twelve
months and the security of supply test. The ECRB stated that it has doubts about the adequacy
of the conditions imposed and that a certification should not be issued as long as the applicant
is not independent in line with the unbundling requirements. Moreover, a certification decision
should clearly identify the concrete actions required from the applicant.

(17) Taking into account the ECRB’s opinion, on 22 April 2017, the Secretariat rendered its Opinion
2/2017 as to the compatibility of the Preliminary Decision with Articles 9(8), 11 and 14 of
Directive 2009/73/EC of 13 July 2009 concerning common rules for the internal market in
natural gas and repealing Directive 2003/55/EC (“the Gas Directive”).??

(18) In its Opinion, the Secretariat agreed that Yugorosgaz-Transport was in principle eligible to
apply for certification under the ISO-model but found that it did not fulfil the requirements to be
certified under this model because it was not able to operate the system effectively and
independently from the system owner Yugorosgaz. Most notably, Yugorosgaz-Transport was
still directly and indirectly controlled by persons active in the production and/or supply of natural
gas (Article 14(2)(a) of the Gas Directive) and did not seem to have at its disposal the required
resources for carrying out its tasks as transmission system operator (“TSO”) (Article 14(2)(b)
of the Gas Directive). Furthermore, neither Yugorosgaz-Transport nor Yugorosgaz
demonstrated their ability to comply with their obligations under the Gas Directive and the Gas
Regulation (Article 14(2)(d) and (e) of the Gas Directive). Moreover, Yugorosgaz did not
comply with the unbundling requirements set out in Article 15 of the Gas Directive. Finally, the

21 ANNEX 2: ECRB Opinion 01/2017, dated 14 March 2017.
22 ANNEX 3: Opinion 2/2017, dated 22 April 2017.
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Secretariat opined that it has not been demonstrated that certifying Yugorosgaz-Transport will
not put at risk the security of supply of Serbia and the Energy Community, as required by
Article 11 of the Gas Directive.

4, AERS’ Decision

(19) AERS rendered its final decision on 20 June 2017 (“the Decision”).? It issued a certification
under the ISO-model to Yugorosgaz-Transport and obliged it to

“- take all necessary actions to harmonise its organisations and operations in a manner
providing compliance with conditions concerning the independence of the system
operator in line with the model of independent system operator, and take actions with
authorised bodies of the Republic of Serbia in order to harmonise positive rules, if
necessary,

- submit a programme for non-discriminatory behaviour adopted in line with the Energy
Law and

- submit a legal document signed together with the transmission system owner
providing guarantees for the financing of transmission system development and

- submit a proof that it procures natural gas for the compensation of losses in the
transport system pursuant to the law.”

(20) Yugorosgaz-Transport was obliged to comply within 12 months, otherwise AERS “will launch
a new certification procedure in order to reevaluate the conditions for certification and adopt a
decision on the withdrawal of the certification”. Yugorosgaz-Transport was obliged to inform
AERS on the actions undertaken in order to comply with these conditions twice a month.

5. Extension of deadline for complying with conditions

(21) In the period following the adoption of the Decision, the Secretariat was not informed of any
actions undertaken by Yugorosgaz-Transport to comply with the conditions imposed by the
Decision.

(22) The deadline of 12 months imposed by the Decision in order to comply with the conditions
expired on 20 June 2018. On 27 June 2018, the Secretariat was informed of a request from
Yugorosgaz-Transport to AERS, asking for the extension of the deadline for compliance with
the conditions “for at least a year”. The request listed the measures undertaken by
Yugorosgaz-Transport in the last 12 months, namely issuance of a 10-year development plan,
declaration of Yugorosgaz and agreement that it will provide the financial means for investment
activities, an annex to the gas supply agreement with Srbijagas regarding gas supply for
compensation of losses in the transport system, establishment of a working group and
engagement of legal consultants conducting an analysis of the Opinion. With regard to the first
condition imposed by the Decision, Yugorosgaz-Transport “requests additional time to secure
independence of the TSO and to harmonize the legislative acts with the Serbian law”. It pointed
out that a list of issues are not up to Yugorosgaz-Transport to decide upon, such as legislative
changes and changes to an Intergovernmental Agreement. It therefore requested additional

23 ANNEX 4: Decision No. 311.01-2/2016-C-I. No translation was formally provided.
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time for consultations with stakeholders, consultants, public bodies of the Russian Federation
and the Republic of Serbia.

Based on this request, on 13 July 2018, AERS granted an extension of the deadline for fulfilling
the remaining conditions imposed by the Decision. Following this extension, on 13 September
2018, Yugorosgaz-Transport informed AERS about the measures taken in order to comply
with the conditions imposed by the Decision (i.e. signing of a supply contract between
Yugorosgaz-Transport and Srbijagas for compensating losses; adoption of 10-year
development plan) and stated that it continues to analyse the legal framework and consult with
shareholders and consultants, in particular with a view to file an application as a so-called
independent transmission operator (“ITO”). On 14 November 2018, Yugorosgaz-Transport
reiterated that it considered the option to re-apply for certification under the ITO-model.

Il. Relevant Energy Community Law

(24)

(25)

(26)

Energy Community Law is defined in Article 1 of the Dispute Settlement Procedures as “a
Treaty obligation or [...] a Decision or Procedural Act addressed to [a Party].”

A violation of Energy Community Law occurs if “[a] Party fails to comply with its obligations
under the Treaty if any of these measures (actions or omissions) are incompatible with a
provision or a principle of Energy Community Law” (Article 3(1) Dispute Settlement
Procedures).

Article 9 of the Gas Directive provides:

“1. Contracting Parties shall ensure that from 1 June 2016:
(a) each undertaking which owns a transmission system acts as a transmission system operator;
(b) the same person or persons are entitled neither:

(i) directly or indirectly to exercise control over an undertaking performing any of the
functions of production or supply, and directly or indirectly to exercise control or exercise
any right over a transmission system operator or over a transmission system; nor

(ii) directly or indirectly to exercise control over a transmission system operator or over
a transmission system, and directly or indirectly to exercise control or exercise any right
over an undertaking performing any of the functions of production or supply;

(c) the same person or persons are not entitled to appoint members of the supervisory board,
the administrative board or bodies legally representing the undertaking, of a transmission system
operator or a transmission system, and directly or indirectly to exercise control or exercise any
right over an undertaking performing any of the functions of production and supply; and

(d) the same person is not entitled to be a member of the supervisory board, the administrative
board or bodies legally representing the undertaking, of both an undertaking performing any of
the functions of production or supply and a transmission system operator or a transmission
system.

2. The rights referred to in points (b) and (c) of paragraph 1 shall include, in particular:
(a) the power to exercise voting rights;

(b) the power to appoint members of the supervisory board, the administrative board or bodies
legally representing the undertaking; or
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(c) the holding of a majority share.

3. For the purpose of paragraph 1(b), the notion “undertaking performing any of the functions of
production or supply” shall include “undertaking performing any of the functions of generation
and supply” within the meaning of Directive 2009/72/EC of the European Parliament and of the
Council of 13 July 2009 concerning common rules for the internal market in electricity, as
adapted under Article 24 of the Energy Community Treaty, and the terms “transmission system
operator” and “transmission system” shall include *“transmission system operator” and
“transmission system” within the meaning of that Directive.

[...]

7. Contracting Parties shall ensure that neither commercially sensitive information referred to in
Article 16 held by a transmission system operator which was part of a vertically integrated
undertaking, nor the staff of such a transmission system operator, is transferred to undertakings
performing any of the functions of production and supply.

8. Where on 6 October 2011, the transmission system belongs to a vertically integrated
undertaking a Contracting Party may decide not to apply paragraph 1.

In such case, the Contracting Party concerned shall either:
(a) designate an independent system operator in accordance with Article 14, or

(b) comply with the provisions of Chapter IV.

9. Where on 6 October 2011, the transmission system belongs to a vertically integrated undertaking
and there are arrangements in place which guarantee more effective independence of the
transmission system operator than the provisions of Chapter IV, a Contracting Party may decide not
to apply paragraph 1.”

(27) Article 10 of the Gas Directive provides:

“1. Before an undertaking is approved and designated as transmission system operator, it shall be
certified according to the procedures laid down in paragraphs 4, 5, and 6 of this Article and in Article 3
of Regulation (EC) No 715/2009, as adapted under Article 24 of the Energy Community Treaty.

[...].”
(28) Article 11 of the Gas Directive provides:

‘L]

3. The regulatory authority shall adopt a draft decision on the certification of a transmission
system operator within four months from the date of notification by the transmission system
operator. It shall refuse the certification if it has not been demonstrated:

(a) that the entity concerned complies with the requirements of Article 9; and

(b) to the regulatory authority or to another competent authority designated by the Contracting
Party that granting certification will not put at risk the security of energy supply of the Contracting
Party and the Energy Community. In considering that question the regulatory authority or other
competent authority so designated shall take into account:

(i) the rights and obligations of the Energy Community with respect to that third country
arising under international law, including any agreement concluded with one or more
third countries to which the Energy Community is a party and which addresses the
issues of security of energy supply
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(ii) the rights and obligations of the Contracting Party with respect to that third country
arising under agreements concluded with it, insofar as they are in compliance with
Energy Community law; and

(iii) other specific facts and circumstances of the case and the third country concerned.

[..]".
(29) Article 13 of the Gas Directive provides:

“Each transmission, storage and/or LNG system operator shall:

(a) operate, maintain and develop under economic conditions secure, reliable and efficient
transmission, storage and/or LNG facilities to secure an open market, with due regard to the
environment, ensure adequate means to meet service obligations;

(b) refrain from discriminating between system users or classes of system users, particularly in
favour of its related undertakings;

(c) provide any other transmission system operator, any other storage system operator, any
other LNG system operator and/or any distribution system operator, sufficient information to
ensure that the transport and storage of natural gas may take place in a manner compatible with
the secure and efficient operation of the interconnected system; and

(d) provide system users with the information they need for efficient access to the system.

2. Each transmission system operator shall build sufficient cross-border capacity to integrate
European transmission infrastructure accommodating all economically reasonable and
technically feasible demands for capacity and taking into account security of gas supply.

3. Rules adopted by transmission system operators for balancing the gas transmission system
shall be objective, transparent and non-discriminatory, including rules for the charging of system
users of their networks for energy imbalance. Terms and conditions, including rules and tariffs,
for the provision of such services by transmission system operators shall be established
pursuant to a methodology compatible with Article 41(6) in a non-discriminatory and cost-
reflective way and shall be published.

4. The regulatory authorities where Contracting Parties have so provided or Contracting Parties
may require transmission system operators to comply with minimum standards for the
maintenance and development of the transmission system, including interconnection capacity.

5. Transmission system operators shall procure the energy they use for the carrying out of their
functions according to transparent, non-discriminatory and market based procedures.”

(30) Article 14 of the Gas Directive provides:

“1. Where the transmission system belongs to a vertically integrated undertaking on 6 October
2011, Contracting Parties may decide not to apply Article 9(1) and designate an independent
system operator upon a proposal from the transmission system owner. Such designation shall
be subject to the opinion of the Energy Community Secretariat.

2. The Contracting Party may approve and designate an independent system operator only
where:

(a) the candidate operator has demonstrated that it complies with the requirements of Article
9(1) (b), (c) and (d);

(b) the candidate operator has demonstrated that it has at its disposal the required financial,
technical, physical and human resources to carry out its tasks under Article 13;
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(c) the candidate operator has undertaken to comply with a ten-year network development plan
monitored by the regulatory authority;

(d) the transmission system owner has demonstrated its ability to comply with its obligations
under paragraph 5. To that end, it shall provide all the draft contractual arrangements with the
candidate undertaking and any other relevant entity; and

(e) the candidate operator has demonstrated its ability to comply with its obligations under
Regulation (EC) No 715/2009, as adapted under Article 24 of the Energy Community Treaty,
including the cooperation of transmission system operators at regional level.

3. Undertakings which have been certified by the regulatory authority as having complied with
the requirements of Article 11 and of paragraph 2 of this Article shall be approved and designated
as independent system operators by Contracting Parties. The certification procedure in either
Article 10 of this Directive and Article 3 of Regulation (EC) No 715/2009, as adapted under Article
24 of the Energy Community Treaty, or in Article 11 of this Directive shall be applicable.

4. Each independent system operator shall be responsible for granting and managing third-party
access, including the collection of access charges and congestion charges, for operating,
maintaining and developing the transmission system, as well as for ensuring the long-term ability
of the system to meet reasonable demand through investment planning. When developing the
transmission system the independent system operator shall be responsible for planning
(including authorisation procedure), construction and commissioning of the new infrastructure.
For this purpose, the independent system operator shall act as a transmission system operator
in accordance with this Chapter. The transmission system owner shall not be responsible for
granting and managing third-party access, nor for investment planning.

5. Where an independent system operator has been designated, the transmission system owner
shall:

(a) provide all the relevant cooperation and support to the independent system operator for the
fulfilment of its tasks, including in particular all relevant information;

(b) finance the investments decided by the independent system operator and approved by the
regulatory authority, or give its agreement to financing by any interested party including the
independent system operator. The relevant financing arrangements shall be subject to approval
by the regulatory authority. Prior to such approval, the regulatory authority shall consult the
transmission system owner together with other interested parties;

(c) provide for the coverage of liability relating to the network assets, excluding the liability
relating to the tasks of the independent system operator; and

(d) provide guarantees to facilitate financing any network expansions with the exception of those
investments where, pursuant to point (b), it has given its agreement to financing by any
interested party including the independent system operator.

L.]"
(31) Article 15 of the Gas Directive provides:

“1. A transmission system owner, where an independent system operator has been appointed,
and a storage system operator which are part of vertically integrated undertakings shall be
independent at least in terms of their legal form, organisation and decision making from other
activities not relating to transmission, distribution and storage.

This Article shall apply only to storage facilities that are technically and/or economically
necessary for providing efficient access to the system for the supply of customers pursuant to
Article 33.

10



(32)

2. In order to ensure the independence of the transmission system owner and storage system
operator referred to in paragraph 1, the following minimum criteria shall apply:

(a) persons responsible for the management of the transmission system owner and storage
system operator shall not participate in company structures of the integrated natural gas
undertaking responsible, directly or indirectly, for the day-to-day operation of the production and
supply of natural gas;

(b) appropriate measures shall be taken to ensure that the professional interests of persons
responsible for the management of the transmission system owner and storage system operator
are taken into account in a manner that ensures that they are capable of acting independently;

(c) the storage system operator shall have effective decision-making rights, independent from
the integrated natural gas undertaking, with respect to assets necessary to operate, maintain or
develop the storage facilities. This shall not preclude the existence of appropriate coordination
mechanisms to ensure that the economic and management supervision rights of the parent
company in respect of return on assets regulated indirectly in accordance with Article 41(6) in a
subsidiary are protected. In particular, this shall enable the parent company to approve the
annual financial plan, or any equivalent instrument, of the storage system operator and to set
global limits on the levels of indebtedness of its subsidiary. It shall not permit the parent company
to give instructions regarding day-to-day operations, nor with respect to individual decisions
concerning the construction or upgrading of storage facilities, that do not exceed the terms of
the approved financial plan, or any equivalent instrument; and
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(d) the transmission system owner and the storage system operator shall establish a compliance
programme, which sets out measures taken to ensure that discriminatory conduct is excluded, and
ensure that observance of it is adequately monitored. The compliance programme shall set out the
specific obligations of employees to meet those objectives. An annual report, setting out the measures
taken, shall be submitted by the person or body responsible for monitoring the compliance programme

to the regulatory authority and shall be published.”
Article 24 of the Gas Regulation provides:
“When carrying out their responsibilities under this Regulation, the regulatory authority shall

ensure compliance with this Regulation and the Guidelines adopted pursuant to Article 18 (as
adopted by the Permanent High Level Group under Procedural Act 01/2012/PHLG-EnC). [...]"

lll.Preliminary Procedure

(33) According to Article 90 of the Treaty, the Secretariat may bring a failure by a Party to comply
with Energy Community law to the attention of the Ministerial Council. Pursuant to Article 11
of the Dispute Settlement Procedures, the Secretariat shall carry out a preliminary procedure

(34)

before submitting a reasoned request to the Ministerial Council.

Since the deadline of 12 months imposed by the Decision in order to comply with the conditions
imposed therein expired on 20 June 2018 without the conditions being fulfiled and
Yugorosgaz-Transport still not unbundled, on 3 July 2018, the Secretariat sent an Opening
Letter to the Republic of Serbia based on the preliminary view that certifying Yugorosgaz-
Transport under the ISO-model constitutes a breach of Articles 10, 14(2)(a), 14(2)(b), 14(2)(d),
15 and 11 of the Gas Directive as well as Article 24 of the Gas Regulation (“the Opening
Letter”).2* The Republic of Serbia was requested to submit its observations on the points of

fact and law raised in the Opening Letter by 21 September 2018.

24 ANNEX 5: Opening Letter in Case ECS-10/17, dated 3 July 2018.
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On 19 September 2019, the Republic of Serbia sent its reply to the Opening Letter (“the Reply
to the Opening Letter”),?® admitting that Yugorosgaz-Transport has only partially fulfilled the
conditions for certification, namely by providing an agreement with the owner of the
transmission system on the provision of financial resources for the planned investment
activities envisaged by the ten-year Transmission System Development Plan for the gas
pipeline and the act on natural gas supply for compensation of losses in the transmission
system. On the other hand, it explicitly stated that the conditions related to the independence
of the TSO and the program of non-discriminatory behavior were not met. In its Reply to the
Opening Letter, Serbia argued that revoking the certification would cause severe harm and the
cessation of activity of the applicant, which could put in danger the regular and safe supply of
energy as well as cause severe disruptions of the economy. Therefore, Serbia concluded that
an extension of the deadline for meeting the conditions imposed by the Decision for additional
12 months was deemed the most effective solution.

Considering the Reply to the Opening Letter, the Secretariat assessed that the essence of the
unbundling obligation, to ensure effective separation of transmission activities on the one hand
and production/supply activities on the other hand, was still not met. It considered the
preliminary assessment and the conclusions of the Opening Letter still valid and submitted a
Reasoned Opinion on 7 November 2018.2° The Republic of Serbia was requested to rectify
the breaches identified by 7 January 2019.

On 8 January 2019, the Republic of Serbia provided a reply to the Reasoned Opinion (“the
Reply to the Reasoned Opinion”).?” It refers to a reply of AERS including the reports of
Yugorosgaz-Transport which state that it is considering the possibility of submitting a request
for certification according to the ITO-model, and that a letter had been sent to the shareholders
of Yugorosgaz proposing reorganisation and steps to be taken for changing the certification
model.

As the Republic of Serbia did not rectify the breach and in the absence of any further
development, the Secretariat decided to refer this case to the Ministerial Council for its
decision.

Legal Assessment
Non-compliance with unbundling requirements

Unbundling of TSOs constitutes one of the key concepts enshrined in the Third Energy
Package. Unbundling requires the effective separation of activities of energy transmission from
production and supply interests. Without effective separation of networks from activities of
production and supply, there is a risk of discrimination not only in the operation of the network
but also in the incentives for vertically integrated undertakings (“VIU”) to invest adequately in
their networks. Only the removal of incentive for VIUs to discriminate against competitors as
regards network access and investment can ensure effective unbundling.?® Therefore, the
rules on unbundling aim at preventing companies which are involved both in transmission of

25 ANNEX 6: Reply to the Opening Letter by the Republic of Serbia, dated 17 September 2018.
26 ANNEX 7: Reasoned Opinion in Case ECS-10/17, dated 7 November 2018.

27 ANNEX 8: Reply to the Reasoned Opinion by the Republic of Serbia, dated 8 January 2019.
28 preamble of the Gas Directive, para. 6 and 8.
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energy and in production and/or supply of energy from using their privileged position as
operators of a transmission network to prevent or obstruct access of their competitors to this
network or other conduct affecting fair and undistorted competition, market integration or
infrastructure investment.?® For this purpose, the Gas Directive recognizes three options for
effective unbundling of TSOs: ownership unbundling, independent system operator (ISO) or
independent transmission operator (ITO).

(40) The Secretariat agrees that generally the applicant was eligible to apply for certification under
the 1SO-model: Article 9(8) of the Gas Directive provides where on 6 October 2011, the
transmission system belongs to a VIU®, it is not necessarily subject to ownership unbundling,
but may be certified as ISO or ITO. Since the transmission system operated by Yugorosgaz-
Transport belonged to a VIU, Yugorosgaz, on the cut-off date, it legitimately applied for
certification under the ISO-model.

(41) The 1SO-model is enshrined in Article 14 of the Gas Directive. It envisages that the
transmission network is not managed by the VIU, including any of its subsidiaries, but by an
operator which is fully independent from supply and production interests in the VIU and at the
same time effectively performs all TSO functions required by the Gas Directive and the Gas
Regulation, most notably operation, development and maintenance of the system. As a
precondition, it must be ensured that the ISO has the necessary powers and resources to
operate the system independently from the VIU.

(42) In particular, an ISO may only be certified by a national regulatory authority if it fulfils all
requirements listed in Article 14(2) of the Gas Directive, namely:

a) The candidate operator has demonstrated that it complies with the independence
requirements of Article 9(1)(b), (c), and (d) of the Gas Directive;

b) The candidate operator has demonstrated that it has at its disposal the required financial,
technical, physical and human resources to carry out the tasks of a TSO under Article 13 of
the Gas Directive;

c) The candidate operator has undertaken to comply with a ten-year network development plan
monitored by the regulatory authority;

d) The transmission system owner has demonstrated its ability to comply with its obligations
under Article 14(5) of the Gas Directive, namely to provide all the relevant cooperation and
support to the ISO for the fulfilment of its tasks, finance the investments decided by the ISO
or give its agreement to financing by any interested party including the ISO, provide for the
coverage of liability relating to the network assets, and provide guarantees to facilitate
financing any network expansions;

e) The candidate operator has demonstrated its ability to comply with its obligations under the
Gas Regulation.

(43) Only under these conditions may the VIU still retain the ownership of the network. However,
as system owner, the VIU’s activities must be limited to enabling the ISO to carry out its tasks

2% Interpretative Note on Directive 2009/72/EC concerning common rules for the internal market in electricity and Directive
2009/73/EC concerning common rules for the internal market in natural gas — The unbundling regime, dated 22 January
2010, page 4.

30 A VIU is defined in Article 2(20) of the Gas Directive as “a natural gas undertaking or a group of natural gas undertakings
where the same person or the same persons are entitled, directly or indirectly, to exercise control, and where the
undertaking or group of undertakings perform at least one of the functions of transmission, distribution, LNG or storage,
and at least one of the functions of production or supply of natural gas”.
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by fulfilling the obligations laid down in Article 14(5) of the Gas Directive.3! Article 15 of the
Gas Directive further requires legal and functional unbundling of the transmission system
owner from the other activities of the VIU.

(44) In the following, the Secretariat assesses compliance of Yugorosgaz-Transport and
Yugorosgaz with these requirements ensuring effective unbundling. The Secretariat comes to
the conclusion that (i) Yugorosgaz-Transport does not comply with Article 14(2)(a) of the Gas
Directive because it is directly and indirectly controlled by persons active in production and/or
supply of natural gas, (ii) Yugorosgaz-Transport does not comply with Article 14(2)(b) of the
Gas Directive because it does not have at its disposal the required resources for carrying out
its tasks as TSO, and (iii) Yugorosgaz does not comply with Article 14(2)(d) of the Gas Directive
because it does not have the ability to comply with its obligations under the Gas Directive.
Moreover, Yugorosgaz currently does not comply with the unbundling requirements set out in
Article 15 of the Gas Directive.

(i) Non-compliance with Article 14(2)(a) of the Gas Directive

(45) Article 14(2)(a) of the Gas Directive stipulates that an ISO may be designated only where it
complies with Articles 9(1)(b), (c) and (d) of the Gas Directive. These provisions aim at
establishing the independence of the system operator by separating the exercise of control
over or any rights in production and supply activities, on the one hand, and transmission
activities on the other hand.

(46) Article 9(1)(b)(i) of the Gas Directive prohibits the same person(s) to directly or indirectly
exercise control over an undertaking performing any of the functions of production or supply,
and directly or indirectly exercise control or exercise any right over a TSO or over a
transmission system. Article 9(1)(b)(ii) of the Gas Directive prohibits the same person(s) to
directly or indirectly exercise control over a TSO or over a transmission system, and directly
or indirectly exercise control or exercise any right over an undertaking performing any of the
functions of production or supply.

(47) Article 9(1)(c) of the Gas Directive requires that the same person(s) are not entitled to appoint
members of the supervisory board, the administrative board or bodies legally representing the
undertaking, of a TSO or a transmission system, and directly or indirectly to exercise control
or any right over an undertaking performing any of the functions of production or supply.

(48) Article 9(1)(d) of the Gas Directive specifies that the same person is not entitled to be a
member of the supervisory board, the administrative board or bodies legally representing the
undertaking, of both an undertaking performing any of the functions of production or supply
and a TSO or a transmission system.

(49) The term ‘control’ is defined in Article 2(36) of the Gas Directive as “any rights, contracts or
any other means which, either separately or in combination and having regard to the
considerations of fact or law involved, confer the possibility of exercising decisive influence on
an undertaking, in particular by: (a) ownership or the right to use all or part of the assets of an

31 See Commission’s Opinion on certification of Trans Austria Gasleitung GmbH, C(2013) 649, 04.02.2013.
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undertaking; (b) rights or contracts which confer decisive influence on the composition, voting
or decisions of the organs of an undertaking.”*?

(50) According to Article 9(2) of the Gas Directive, the rights referred to in (1)(b) and (c) include (a)
the power to exercise voting rights; (b) the power to appoint members of the supervisory board,
the administrative board or bodies legally representing the undertaking; or (c) the holding of a
majority share.

(51) Firstly, considering Yugorosgaz-Transport and its parent company, Yugorosgaz, Article 9(1)(b)
of the Gas Directive is not complied with: Yugorosgaz directly exercises control over
Yugorosgaz-Transport, a TSO, by owning 100% of its shares,*® and is active in the supply of
gas. Furthermore, Article 9(1)(c) of the Gas Directive is not complied with because Yugorosgaz
is active in the supply of natural gas and at the same time is entitled to appoint the Director of
Yugorosgaz-Transport.3*

(52) Secondly, concerning Yugorosgaz-Transport and the shareholders of its parent company,
Yugorosgaz, Article 9(1)(b) is again not complied with: Gazprom is active in production and
supply of natural gas and at the same time exercises control over Yugorosgaz via its 50%
shareholding. ‘Control’ in the meaning referred above, i.e. the possibility to exercise decisive
influence over another company, is for example established where the controlling undertaking
is able to veto strategic decisions in an undertaking, but does not have the power (on its own)
to impose such a decision (negative control); this power is typically conferred by one
shareholder holding 50% in an undertaking whilst the remaining 50% is held by several other
shareholders.®® This corresponds to the case of Gazprom which holds 50% in Yugorosgaz
while the remaining 50% are held respectively by Srbijagas and Centrex Europe Energy & Gas
AG. Gazprom therefore exercises control over Yugorosgaz.

(53) Therefore, the Secretariat maintains its conclusion in the Opinion and put forward in the
Opening Letter and Reasoned Opinion that the requirement of independence of Yugorosgaz-
Transport from natural gas production and supply activities is not fulfiled because it is
controlled by Yugorosgaz which is active in the supply of gas and which in turn is controlled
by Gazprom which is active in production and supply of gas.

(54) AERS in its Decision assesses Yugorosgaz-Transport's compliance with the requirement of
independence of the TSO prescribed by Article 225 of the Energy Law (which corresponds to
Article 9 of the Gas Directive) and also comes to the conclusion that no proof has been
submitted as regards “the independence of the management body of the entity performing
natural gas production or supply and natural gas transmission”.*® AERS acknowledges that

32 This definition is taken from the Council Regulation (EC) No. 139/2004 of 20 January 2004 on the control of
concentrations between undertakings and should be interpreted accordingly (recital 10 of the Gas Directive).

33 The Articles of Association of Yugorosgaz-Transport reflect that relation of direct and unfettered control. According to
Article 26 of the Articles of Association, a representative of its sole shareholder Yugorosgaz is entitled to vote at the
Shareholders Assembly as its sole member. The Shareholders Assembly controls and supervises the management of
Yugorosgaz-Transport (Article 27 Articles of Association). The Director of Yugorosgaz-Transport is appointed by the
Shareholders Assembly (Article 54 Articles of Association), i.e. by the representative of Yugorosgaz. The Director can
also be removed by the Shareholders Assembly (even without reasons, Article 54 Articles of Association).

34 The Director of Yugorosgaz-Transport is appointed by the Shareholders Assembly (Article 54 Articles of Association),
i.e. by the representative of Yugorosgaz.

35 European Commission Consolidated Jurisdictional Notice under Council Regulation (EC) No 139/2004 on the control of
concentrations between undertakings, OJ 2008/C 95/01, para. 58.

36 Decision, p. 9 and 10 of translation; see also AERS Preliminary Decision, p. 9.
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compliance with the requirements for certification according to the ISO-model requires
“complete reorganisation of the founder of Yugorosgaz-Transport and that could require
amending certain regulations of the Republic of Serbia which takes a certain amount of time”.
Also in its Reply to the Opening Letter, Serbia states that AERS has “assessed that
Yugorosgaz-Transport d.o.o. Nis did not meet the conditions related to the independence of
the transmission system operator”.®” This conclusion is again confirmed by AERS stating that
the condition regarding independence of the TSO has not been fulfilled and extending the
deadline for complying with this condition.

This assessment also draws on the Decision of the Ministerial Council of 23 September 2014
which found that the independence of Yugorosgaz-Transport in terms of its organisation and
decision-making from other activities not relating to transmission fails to comply with Articles
9(1) and 9(2) of the Directive 2003/55/EC concerning common rules for the internal market in
natural gas.*® In this regard, the Opinion of the Advisory Committee of 9 July 2014 correlates
to the above analysis when it states that due to the management structure of Yugorosgaz-
Transport, in particular Yugorosgaz' representation in its governance through the Assembly
which also appoints and dismisses the General Manager and controls him, Yugorosgaz-
Transport does hence not comply with the unbundling requirements of even the Second
Energy Package.

Therefore, the Secretariat respectfully submits that Yugorosgaz-Transport fails to comply with
the requirements of Article 14(2)(a) read in conjunction with Articles 9(1)(b) and (c) of the Gas
Directive as Yugorosgaz directly and Gazprom indirectly (through its control over its subsidiary
Yugorosgaz) exercise control over and rights in Yugorosgaz-Transport and are active in
production and supply of natural gas.

(i) Non-compliance with Article 14(2)(b) of the Gas Directive

Article 14(2)(b) of the Gas Directive provides that an ISO may be designated only where it has
demonstrated that it has at its disposal the required financial, technical, physical and human
resources to carry out its tasks under Article 13 of the Gas Directive. Article 13 of the Gas
Directive lists the core tasks of TSOs, namely to:

e operate, maintain and develop under economic conditions secure, reliable and efficient

transmission facilities to secure an open market with due regard to the environment, ensure
adequate means to meet service obligations;

e refrain from discriminating between system users or classes of system users, particularly in

favour of its related undertakings;

¢ provide any other TSO sufficient information to ensure that the transport of natural gas may

take place in a manner compatible with the secure and efficient operation of the
interconnected system; and

e provide system users with the information they need for efficient access to the system.

Similarly, Article 14(4) of the Gas Directive requires that the 1ISO shall be responsible for
“granting and managing third-party access, including the collection of access charges and
congestion charges, for operating, maintaining and developing the transmission system, as
well as for ensuring the long-term ability of the system to meet reasonable demand through

37 Reply to the Opening Letter, p. 5.
38 D/2014/03/MC-ENC: On the failure by the Republic of Serbia to comply with certain obligations under the Treaty.
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investment planning. When developing the transmission system the independent system
operator shall be responsible for planning (including authorization procedure), construction
and commissioning of the new infrastructure.”

According to the Report of the Ministry of Energy, Development and Environment Protection
No. 18-1/12-02 on fulfilment of the requirements regarding the professional staff for pursuing
the energy-related activities to transport and natural gas transport system management,
Yugorosgaz-Transport has in total seven employees. The report lists one civil engineer
responsible for technical management tasks, two machine engineers responsible for operation
of the network, and one machine engineer, one electrical engineer and one mechanic
responsible for maintenance of the network. They all perform activities necessary for the
technical operation and maintenance of the transmission network. Neither Serbia in the Reply
to the Opening Letter not in the Reply to the Reasoned Opinion nor Yugorosgaz-Transport
provided any further evidence for the availability of sufficient human resources.

Article 14(2)(b) of the Gas Directive requires the ISO to have at its disposal the required human
resources to carry out its tasks under Article 13 of the Gas Directive. Apart from technical
operation and maintenance of the transmission network, these tasks also require expertise in
other fields, such as market/regulatory, IT, law, finance etc.*® With the existing human
resources inside the company, Yugorosgaz-Transport cannot be able to independently
perform processes such as capacity allocation and congestion management (including
contract management), balancing, initiation and implementation of investment processes
(including the conduct of market tests to assess demand for additional transmission
capacities). It depends, to a large extent, on its mother company.

AERS found in its Decision that there were sufficient human resources based on the
documentation submitted by Yugorosgaz-Transport which complies with the requirements of
the Rulebook on Licence for Carrying out Energy Activities and Certification.*° Furthermore,
AERS refers to the fact that the transmission system managed by Yugorosgaz-Transport is
only 125 kilometers long, with capacity of 2.2 mn cubic meters per day, without compressor
stations, with exit points at five main metering and regulation stations and no connection to
storage and customers’ installations. Additionally, AERS notes that so far there were no
restrictions in terms of access to the transmission system of Yugorosgaz-Transport (only two
entities using it so far, i.e. Yugorosgaz and Srbijagas). Also due to the limited number of current
users, there is no need for an operational platform supporting electronic communication
between system operator and system users, electronic processing of exchanged data and data
storage.*! Yugorosgaz-Transport asserts that it does not rely on additional external experts or
resources to perform its functions.

However, these arguments do not alter the Secretariat’s conclusion that fails to comply with
the requirements of Article 14(2)(b) of the Gas Directive as it does not have the required human
resources to carry out all tasks under Article 13 of the Gas Directive, namely capacity allocation
and congestion management, balancing initiation and implementation of investment
processes. Since it is the ISO that should be responsible for these tasks, Yugorosgaz-
Transport cannot rely on the transmission system owner and its mother company, Yugorosgaz,

39 See for example Commission’s Opinion on certification of Trans Austria Gasleitung GmbH, C(2013) 649, 04.02.2013, p.
4; Commission’s Opinion on certification of Gaz-System as the operator of the Polish section of Yamal-Europe Pipeline,
C(2014) 5457, 25.07.2014, p. 3 et seqq.

40 Decision, p. 12 of translation.

41 Decision, p. 12 of translation.
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for their performance.*? Neither can it rely on external resources without having the necessary
human resources to adequately control and monitor these activities.

(iif) Non-compliance with Article 14(2)(d) of the Gas Directive

(62) Article 14(2)(d) of the Gas Directive requires that the transmission system owner has
demonstrated its ability to comply with its obligations under Article 14(5) of the Gas Directive,
namely to:

a) provide all the relevant cooperation and support to the ISO for the fulfilment of its tasks,
including in particular all relevant information;

b) finance the investments decided by the ISO and approved by the regulatory authority, or
give its agreement to financing by any interested party including the 1SO;

c) provide for the coverage of liability relating to the network assets, excluding the liability
relating to the tasks of the 1SO;

d) provide guarantees to facilitate financing any network expansions with the exception of
those investments where, pursuant to b), it has given its agreement to financing by any
interested party including the 1SO.

(63) In the Decision, AERS requests Yugorosgaz-Transport to submit a “legal document signed
together with the transmission system owner providing guarantees for the financing of the
transmission system development”, therefore finding incompliance with Article 14(2)(d) in
connection with Article 14(5) lit. d) of the Gas Directive.*®

(64) Yugorosgaz-Transportin its request for extension and Serbia in its Reply to the Opening Letter
stated that on 6 June 2018, an Agreement with the owner of the transmission system on the
provision of financial resources for the planned investment activities envisaged by the ten-year
Transmission System Development Plan for the gas pipeline has been submitted. However,
this only relates to the requirement under Article 14(5) lit. b) of the Gas Directive and does
therefore not remedy incompliance with regard to lit. d). Therefore, the Secretariat upholds its
conclusion that Article 14(2)(d) of the Gas Directive is not fulfilled because Yugorosgaz did not
provide any guarantee to facilitate any network expansion as required under Article 14(5) lit. d
of the Gas Directive.

(iv) Non-compliance with Article 15 of the Gas Directive

(65) Article 15 of the Gas Directive requires legal and functional unbundling of the transmission
system owner. Legal unbundling requires that the network is owned by a company separate
from the other activities not related to transmission, distribution and storage and must be
responsible for all the decisions assigned to the transmission system owner under the Gas
Directive. As the European Commission explains in an Interpretative Note of 2004, legal

42 See for example Commission’s Opinion on certification of Augstsprieguma tikls C(2012) 9108, 03.12.2012, p.4.

43 Decision, p. 1.

44 Note of DG Energy & Transport on Directives 2003/54/EC and 2003/55/EC on the internal market in electricity and
natural gas — the Unbundling Regime — 16.1.2004, p. 5.
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unbundling is to be understood to the effect that the transmission system is operated by a
separate “network” company.

Functional unbundling requires that this company is independent in terms of its organisation
and decision making from other activities not related to transmission. In particular, Article 15(2)
of the Gas Directive sets the minimum criteria for unbundling of the transmission system owner
which correspond to Article 230 of the Energy Law, namely:

a) persons responsible for the management of the transmission system owner shall not
participate in company structures of the VIU, directly or indirectly, for the day-to-day operation
of the production and supply of natural gas;

b) appropriate measures shall be taken to ensure that the professional interest of persons
responsible for the management of the transmission system owner are taken into account in a
manner that ensures that they are capable of acting independently;

¢) the transmission system owner shall establish a compliance programme, which sets out
measures taken to ensure that discriminatory conduct is excluded, and ensure that observance
of it is adequately monitored. The compliance programme shall set out the specific obligations
of employees to meet those objectives. An annual report, setting out the measures taken, shall
be submitted by the person or body responsible for monitoring the compliance programme to
the regulatory authority and shall be published.

Yugorosgaz, the network owner, is not legally unbundled because the owner of the network is
not a company separate from the other activities not related to transmission, i.e. is gas
distribution and wholesale and retail supply of natural gas. Yugorosgaz as VIU is active in the
above mentioned sectors without any separate legal entity being responsible for the
transmission system ownership.

Moreover, functional unbundling in practical terms would require the following:4°

e The management staff of the network business may not work at the same time for the

supply/production company of the vertically integrated company. This applies to both the
top executive management and the operational (middle) management.

o Appropriate measures must be taken to ensure the independence of the persons

responsible for the network management:

e the salary of the network management must not be based on the holding/supply company’s

performance and be established on the basis of pre-fixed elements related to the
performance of the network company;

¢ the reasons justifying a replacement of a Member of the Board of Directors of the network

company at the initiative of the parent company must be clearly spelt out in the statutes of
the company;

e transfer of management staff from the network business to other activities of the VIU and

vice versa should be made subject to certain conditions, including that such transfer shall
not be predetermined from the outset;

45 See Reasoned Request in Case ECS-9/13 Secretariat vs Serbia.
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e shareholding interests of the network company and/or its management staff in the supply

business of the VIU shall be limited so as to ensure independence of the network company’s
management staff and prevent any conflict of interest;

e common services shared between the network activities and other businesses of the VIU

may be permitted provided that certain conditions are fulfiled to reduce competition
concerns and exclude conflict of interest.

The Secretariat considers that Yugorosgaz as system owner is also not functionally unbundled
as there is no separate organisational structure and therefore no separate decision-making
regarding transmission ownership on the one hand and other activities not related to
transmission ownership on the other hand.

Due to the lack of legal and functional unbundling, Yugorosgaz also does not comply with the
minimum criteria for transmission system owners of Article 15(2) of the Gas Directive, as there
is no separation of management and operational functions within Yugorosgaz (lit a), there are
no measures to guarantee independence of the management of the transmission system
owner (lit b), and there is no compliance programme established to avoid discriminatory
conduct (lit ¢). The last point was also confirmed by Serbia in its Reply to the Opening Letter.

In the Decision, AERS also comes to the conclusion that Yugorosgaz as transmission system
owner is not independent in terms of its legal form, organisation and decision-making from
other activities not related to transmission. It concludes that compliance with the requirements
of certification requires “complete reorganisation of the founder of Yugorosgaz-Transport”.4®

Therefore, the Secretariat respectfully submits that Yugorosgaz fails to comply with the
requirement of Article 15 of the Gas Directive because it is not legally nor functionally
unbundled from other activities that are not related to natural gas transmission, i.e. distribution
and supply of natural gas.

Non-compliance with Article 11 of the Gas Directive

In case of certification of a TSO which is controlled by a person or persons from a third country
or third countries, Article 11 of the Gas Directive applies. The candidate TSO is fully-owned by
Yugorosgaz which in turn is owned by Gazprom (50%), Srbijagas (25%) and Centrex Europe
Energy & Gas AG (25%). As has been pointed out above, Gazprom exercises control over
Yugorosgaz which in turn exercises control over Yugorosgaz-Transport. Therefore, Article 11
of the Gas Directive applies.

Article 11 of the Gas Directive ensures, firstly, that the rules on unbundling are fully respected
throughout the Energy Community not only by companies from Parties to the Treaty but also
from third countries. Secondly, the control of networks by foreign companies can potentially
threaten security of supply in the Energy Community, for example if the owner(s) of the
transmission system also act as major suppliers and could use their control over the network
to prevent alternative sources of supply from entering the market.*’ Therefore, according to
Article 11(3) of the Gas Directive, the regulatory authority must refuse certification if it has not
been demonstrated that the entity concerned complies with the applicable unbundling
requirements (Article 11(3)(a) of the Gas Directive), and that granting the certification would

46 Decision, p. 14 of the translation.
47 See Cabeau in Jones, EU Energy Law, Vol. |, 3rd edition (2010), para. 4.96 et seq.
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not put at risk the security of supply of the Contracting Party and the Energy Community (Article
11(3)(b) of the Gas Directive). These provisions were transposed by Articles 245 and 246 of
the Energy Law in Serbia.

With regard to the first condition, i.e. compliance with unbundling requirements, as has been
pointed out above, Gazprom is active in the production and supply of gas and at the same time
exercises indirect control over Yugorosgaz-Transport as TSO. The Secretariat therefore
considers that Article 11(3)(a) of the Gas Directive is not complied with.

As regards the second condition, i.e no risk to security of supply, the Secretariat recalls that a
comprehensive assessment of whether the certification of a TSO will put at risk the security of
energy supply domestically and for the Energy Community constitutes one of the essential
elements of the certification.*® Security of energy supply is an important element of public
security and is intrinsically linked to well-functioning and open gas markets. According to
Recital 22 of the Gas Directive, “[tlhe security of supply of energy to the Community requires,
in particular, an assessment of the independence of the network operation, the level of the
Community’s and individual Contracting Parties’ dependence on energy supply from third
countries, and the treatment of both domestic and foreign trade and investment in energy in a
particular third country.” The aspects to be taken into account in the comprehensive security
of supply test include:

¢ the rights and obligations of the Energy Community with respect to that third country (i.e.

Russia) arising under international law,

e the rights and obligations of the Republic of Serbia with respect to that third country (i.e.

Russia) arising under agreements concluded with it, insofar as they are in compliance with
Energy Community law, as well as

e any other specific facts and circumstances of the case and the third country concerned.*®

The legislator has clearly established the security of supply assessment as an additional test
to that of the compliance with the Third Energy Package.*° It constitutes a positive obligation
for the regulatory authority to assess whether it has been demonstrated that the certification
will not endanger security of supply. The regulatory authority’s decision must be based on a
comprehensive assessment of all relevant facts and circumstances and must allow
stakeholders to assess the correctness of the assessment.

AERS obtained an opinion by the Ministry of Energy and Mining which comes to the conclusion
that security of supply is not endangered.®! The Ministry of Energy and Mining, in its security
of supply assessment, took into account the limited length of the gas system owned by
Yugorosgaz (around 5% of the overall Serbian gas transmission system), the lack of
interconnectors of Yugorosgaz' system with neighbouring countries, and the market in Serbia.
It concluded that the certification will not affect the security of natural gas supply of Serbia or
of the region because Yugorosgaz-Transport will have to comply with the provisions of the

48 See also Commission’s Opinion on certification of Gaz-System as the operator of the Polish section of Yamal-Europe
Pipeline, C(2015) 2008, 19.03.2015.

49 According to Article 10(1) of Ministerial Council Decision 2011/02/MC-EnC, AERS shall also take into account the rights
and obligations resulting from association or trade agreement between Serbia and the European Union.

50 See Commission’s Opinion on certification of DESFA, C(2014) 7734, 17.10.2014.

51 Legal Act No. 312-01.01319/2016-05 of 12 October 2016.
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Energy Law and will perform its duties and tasks lawfully; otherwise its license would be
revoked. Serbia did not put forward any additional arguments or considerations in its Replies.

The mere fact that the TSO needs to comply with the applicable legislation is of limited
relevance, if any, as an element in the security of supply test. The fact that the activity of gas
transmission is regulated does not, in itself, reduce or eliminate possible risks to security of
supply to be assessed pursuant to Article 11 of the Gas Directive, which is anyway applicable
exclusively to transmission system operators and therefore to regulated activities.>? Moreover,
as the case at hand shows, non-compliance with the Gas Directive and the Energy Law does
effectively not lead to revocation of the license in practice.

The Secretariat considers that the risk assessment performed by the Ministry and endorsed
by AERS does not satisfy the standards required by Article 11(3)(b) of the Gas Directive. This
is of particular relevance because of the market position of Gazprom as supplier to Serbia and
the Energy Community region.®® Therefore, the following potential risks should have been
assessed by AERS:

e the rights and obligations of Serbia with respect to Russia under the IGA, including an

assessment of compliance with Energy Community law;

e an assessment of the risk of acts by the Russian Federation or acts by Gazprom and

companies affiliated to them that render it impossible or more difficult for Yugorosgaz or
Yugorosgaz-Transport to comply with Energy Community law;>*

e the dependence of Serbia and the Energy Community on Gazprom as a gas supplier;*®
e the market positions and the commercial interests of the companies exercising direct or

indirect control over Yugorosgaz-Transport and active on the market of gas supply in Serbia
and/or the Energy Community. This goes for Yugorosgaz as well as two of its parents,
Gazprom and Srbijagas. The risk assessment needs to establish and take into account the
market position of all three companies, including dominance, on the Serbian and/or Energy
Community (in particular Eastern and South Eastern European) gas markets. AERS should
in particular have assessed the risk that Yugorosgaz and/or its shareholders exercise their
control over the transmission system operated by Yugorosgaz-Transport in a way that
would favour gas supplied by or purchased (by Yugorosgaz and Srbijagas) from Gazprom
to the detriment of other network users;

¢ the importance of Yugorosgaz' network for security of supply in Serbia and the Energy

Community. While the length and the location of and the number of customers supplied
through the transmission network should be taken into account in such an assessment, the
assessment cannot be limited to these factors nor can it be static. Although it is true that at
the moment there are no gas pipelines connected with the transmission systems of
neighbouring countries in the part of the system owned by the Yugorosgaz, this is likely to
change in the foreseeable future.>® The aim of the Serbian-Bulgarian interconnector (IBS)
project is to construct a new gas pipeline route connecting the national gas transmission

52 See also Commission’s Opinion on certification of Societa Gasdotti Italie S.p.A., C(2017) 4101, 09.06.2017, p. 7.

53 Contrary to for example Oman Qil Company in Commission’s Opinion on certification of ENAGAS, C(2012) 4171,
15.06.2012; GIC Private Limited from Singapore in Commission’s Opinion on certification of TIGF, C(2014) 3837,
04.06.2014.

5 See Commission’s Opinion on certification of DESFA, C(2014) 7734, 17.10.2014; on certification of Gaz-System as the
operator of the Polish section of Yamal-Europe Pipeline, C(2015) 2008, 19.03.2015.

55 See also Commission’s Opinion on certification of DESFA, C(2014) 7734, 17.10.2014, p. 4.

5 For assessment with future aspects see also Commission’s Opinion on certification of DESFA, C(2014) 7734,
17.10.2014, p. 4.
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networks of Bulgaria and Serbia. The latest Memorandum of Understanding signed
between Serbia and Bulgaria foresees start of operation by the end of 2020.5” This project
is supposed to reduce the dependence on gas from a single source, Russia, as well as for
the wider region. If operated in line with the European rules, the interconnector can improve
diversification of routes and the interconnectivity of natural gas markets in South East
Europe. The assessment by AERS should thus have been extended to the market and
security of supply situation in all countries connected to and through the gas network of
Serbia. Due to the topology of the Serbian grid, the network owned by Yugorosgaz will be
connected to IBS close to the city of Ni§ and will thus assume a strategic role for the security
of supply of Serbia and the Energy Community. It is thus of importance not only for Serbian
but for the entire Energy Community’s supply security that Yugorosgaz-Transport, and its
direct and indirect shareholders, do not and have no incentive to frustrate the connection
and operation of this pipeline. Instead of elaborating on this dimension, AERS merely noted
that the capacity utilisation of the network operated by Yugorosgaz-Transport will be
increased and that it will monitor its actions regarding the construction of these capacities.>®

¢ an assessment of which additional safeguards and remedies (i.e. going beyond of what is

necessary to ensure compliance with the ISO unbundling model) might be necessary to
neutralize the risks identified, including but not limited to the suspension of voting and other
non-financial rights in Yugorosgaz-Transport and/or Yugorosgaz.®®

Based on these considerations, the Secretariat respectfully submits that these crucial
considerations have not been integrated by AERS in its assessment of risks to security of
supply. Article 11(3)(b) of the Gas Directive is thus not complied with because it has not been
demonstrated that the certification will not endanger security of supply.

Non-compliance with certification rules

The Gas Directive provides that before an undertaking is approved and designated as TSO, it
needs to be certified (Article 10 of the Gas Directive). In order to be certified, the undertaking
needs to comply with the unbundling requirements of the Third Energy Package, i.e. with
Article 9 of the Gas Directive.

The certification procedure was carried out by AERS (Article 49(3) of the Serbian Energy
Law). 8 Although AERS rightly found that the Yugorosgaz-Transport does not meet the
unbundling requirements of the ISO-model as stipulated in the Gas Directive and the Energy
Law, it nevertheless certified Yugorosgaz-Transport as an 1SO under point 1 of the Decision
and did not withdraw the certification after the expiry of the deadline without fulfilment of all
conditions imposed in the Decision, but prolonged the deadline for another twelve months.

Certifying a TSO although it does not comply with the requirements stipulated in the Gas
Directive constitutes a breach of Energy Community law. In particular, the unbundling
requirements as fundamental underlying principle must be fulfilled by the candidate TSO

57 Memorandum of understanding on the project for the construction of a gas interconnector between Bulgaria and Serbia
of 19 January 2017.

58 Decision, p. 17 of the translation.

59 See Commission’s Opinion on certification of DESFA, C(2014) 7734, 17.10.2014;Commission’s Opinion on certification
of Gaz-System as the operator of the Polish section of Yamal-Europe Pipeline, C(2015) 2008, 19.03.2015.

60 See also Statute of the Energy Agency of the Republic of Serbia, Official Gazette of RS No. 52/05.
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before a positive certification decision can be granted.®! By rendering and maintaining its
Decision on certification while conceding that Yugorosgaz-Transport has only marginally
fulfilled the conditions for certification, and stating explicitly that the conditions related to the
independence of the TSO were not met,AERS thus infringed Energy Community law, in
particular Article 10 of the Gas Directive and Article 24 of the Gas Regulation.

In its Reply to the Opening Letter, the Republic of Serbia argues that even though Yugorosgaz-
Transport does not fulfil the independence conditions required under the ISO-model, revoking
the certification would lead to Yugorosgaz-Transport terminating its activity as TSO, which in
turn would endanger security of supply and damage the economy.® Therefore, it states that
extending the deadline for complying with the conditions imposed by AERS’ Decision and
thereby the validity of the certification decision constitutes the most effective solution.

The Secretariat recalls that it remains undisputed that Yugorosgaz-Transport does not fulfil the
requirements for certification. Certifying a TSO which does not comply with the unbundling
requirements infringes the Gas Directive and creates a risk of conflicts of interest with crucial
consequences for the functioning of the gas market. The argument brought forward by the
Republic of Serbia could be made for and by any vertically integrated undertaking controlling
transmission systems. Accepting it would ignore the legislator’s decision to require unbundling
and amount to tolerating any resistance by the companies concerned to unbundle in line with
European law.

Furthermore, the Secretariat considers the obligations imposed on Yugorosgaz-Transport by
the Decision neither suitable nor appropriate to remedy the lack of compliance with the ISO-
model. These obligations only address some of the incompliances with the unbundling
requirements identified above. Furthermore, obligation 1) (“take all necessary actions to
harmonise its organisations and operations in a manner providing compliance with conditions
concerning the independence of the system operator in line with the model of independent
system operator, and take actions with authorised bodies of the Republic of Serbia in order to
harmonise positive rules, if necessary”) is particularly unclear and vague as it does not specify
what changes are required, i.e. what changes to the corporate structure of Yugorosgaz-
Transport and Yugorosgaz and other changes are necessary in order to comply with the
unbundling regime. In particular, Yugorosgaz-Transport itself argues in its latest reports that
the fulfilment of the first condition is not up to itself, but requires legislative changes and
changes to an Intergovernmental Agreement. By imposing this obligation, AERS
acknowledged the lack of unbundling on account mainly of the IGA and instead of refusing
certification required Yugorosgaz-Transport to take remedial action which the latter could not
and cannot deliver.

Not surprisingly, Yugorosgaz-Transport did not fulfil the conditions imposed by the Decision
within the deadline of 12 months, nor did it comply with its obligation to report twice a month
about the progress. Although Serbia agrees in its Reply to the Opening Letter with this
conclusion and Yugorosgaz-Transport itself requested more time to comply with the conditions
and thereby admits that it does not fulfill them, AERS did not withdraw the certification after
expiry of the deadline, but prolonged the deadline for additional 12 months. The confusion and
helplessness is also confirmed by the letter of Yugorosgaz-Transport requesting further

61 See for example Commission’s Opinion on certification of Trans Austria Gasleitung GmbH, C(2013) 649, 04.02.2013, p.

3

62 Reply to the Opening Letter, p. 5.
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guidance and assistance to settle the issues related to the certification process and its
statements that it considers re-applying under the ITO-model. AERS’ extension just prolongs
an incompliant decision further.

ON THESE GROUNDS

The Secretariat of the Energy Community respectfully proposes that the Ministerial Council of the
Energy Community declares in accordance with Article 91(1)(a) of the Treaty establishing the Energy
Community that

by certifying Yugorosgaz-Transport under the 1SO-model, the Republic of Serbia has failed
to comply with its obligations under Articles 10, 14(2)(a), 14(2)(b), 14(2)(d), 15 and 11 of
Directive 2009/73/EC as well as Article 24 of Regulation 715/2009, as incorporated in the
Energy Community.

On behalf of the Secretariat of the Energy Community

Vienna, 26 April 2019

f?@-wz J/-ymg )

| -
Janez Kopac Dirk Buschle
Director Deputy Director/ Legal Counsel
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- Translation -
Energy Agency
of the Republic of Serbia
No: 311.01-2/2016-C-I
Date: December 12, 2016
Belgrade, Terazije 5/V

Acting upon the application of the Limited Liability Company ,Yugorosgaz-transport’, Ni§ with
headquarters in Ni§, 6 Zetska Street, Company Registration Number; 20884665, Tax Identification
Number: 10785961, of August 12, 2016 for certification of natural gas transmission system operator as an
independent system operator, in line with Article 39, paragraph 1 and Article 49, paragraph 3 in connection
with Articles 240 and 241 of the Energy Law (‘Official Gazette of RS", No. 145/14), Article 24 of the
Rulebook on Energy Licence and Certification (“Official Gazette of RS", No. 52/05), on the 12th
extraordinary session held on December 12, the Council of the Energy Agency of the Republic of Serbia
adopted:

DECISION

1. A certificate is issued to the Limited Liability Company ,Yugorosgaz-transport’, Ni§ with
headquarters in NiS, 6 Zetska Street, Company Registration Number: 20884665, Tax Identification
Number: 10785961 (hereafter: “Yugorosgaz-transport’, LLC, Ni§) as an independent system operator.

2. "Yugorosgaz-transport’, LLC, Ni§ is obliged to:

— take all necessary actions with authorised bodies of the Republic of Serbia in order to harmonise the
Law on Ratification of the Agreement between the Federal Government of the Federal Republic of
Yugoslavia and the Government of the Russian Federation on Cooperation on Construction of Gas
Pipeline on the Territory of the Federal Republic of Yugoslavia (“Official Gazette of FRY -
International Treaties”, No. 4/96), the Law on Ratification of the Treaty establishing the Energy
Community between the European Community and the Republic of Albania, Republic of Bulgaria,
Bosnia and Herzegovina, Republic of Croatia, Former Yugoslav Republic of Macedonia, Republic of
Montenegro, Romania, Republic of Serbia and the United Nations Interim Mission in Kosovo in line
with the United Nations Security Council Resolution (“Official Gazette of RS", No. 62/06) and the
Energy Law (“Official Gazette of RS", No. 145/14) so as to harmonise its organisation and operations
in a manner providing compliance with conditions concerning the independence of the system
operator in line with the model of independent system operator;

— submit a ten-year transmission system development plan adopted in line with the Energy Law (which
was approved by the Energy Agency), programme for non-discriminatory behaviour adopted in line
with the Energy Law (which was approved by the Energy Agency) and a legal document signed
together with the transmission system owner providing guarantees for the financing of transmission
system development.

3. "Yugorosgaz-transport’, LLC, Nis is obliged to act in line with item 2 hereof within a 12-month
deadline since the day of adoption of the final decision on certification. Otherwise, in line with Article 242 of
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the Energy Law, the Energy Agency of the Republic of Serbia will launch a new certification procedure in
order to reevaluate the conditions for certification and adopt a decision on the withdrawal of the certificate
referred to in item 1 hereof.

4. "Yugorosgaz-transport’, LLC, Ni$ is obliged to inform the Energy Agency of the Republic of
Serbia on the actions taken in order to comply with the conditions referred to in item 2 hereof once a month,
until the 15t day of the month.

5. Upon receiving the opinion of the Energy Community Secretariat on the decision draft, a final
decision will be adopted and it will be published along with the opinion of the Secretariat in the “Official
Gazette of the Republic of Serbia” and on the websites of the transmission system operator and of the
Agency.

Background

On August 12, 2016, “Yugorosgaz-transport’, LLC, Ni§ with headquarters in Nis, 6 Zetska Street,
(hereafter: “Yugorosgaz-transport”, LLC, Ni§) submitted an application for the certification of the
transmission system operator as an independent system operator in line with Art. 227-231 of the Energy
Law (“Official Gazette of RS", No. 145/14).

The provision of Article 245, paragraph 2 of the Law prescribes that the Agency informs the
Ministry and the competent body in line with the obligations arising from ratified international treaties on the
application for certification submitted by the transmission system owner or transmission system operator
controlled by a person or persons from a third country or third countries without delay, as well as on all
circumstances which may lead to having a person or persons from a third country or third countries take
control over the transmission system or over the transmission system operator.

The provision of Article 245, paragraph 3 of the Law prescribes that the system operator is obliged
to inform the Agency on all circumstances which may lead to having a person or persons from a third
country or third countries take control over the transmission system operator or over the transmission
system.

With reference to this and based on the fact that “Yugorosgaz-transport, LLC, Ni§ is a single
member company with limited liability with the owner and the only member — Company for Construction of
Natural Gas Pipeline Systems, Natural Gas Transmission and Trade ,Yugorosgas" JSC Belgrade, 8-10
Zmaj Jovina Street with shares owned by an open joint stock company GAZPROM, Moscow, 16
Namjotkina Street with 50% of shares; CENTRAL ME ENERGY&GAS GMBH, 17 Wiedner Hauptstrasse
Street, Vienna, Austria with 25% of shares and Public Enterprise “Srbijagas” Novi Sad, 12 Narodnog fronta
Street, with 25% of shares, on September 14, 2016, the Energy Agency sent a legal act No. 311.01-
2/2016-C-| asking the given entity to submit a notification to the Agency on all circumstances which may
lead to having a person or persons from a third country or third countries take control over the transmission
system operator or over the transmission system.

Acting upon the given legal act, on September 26, 2016, “Yugorosgaz-transport’, LLC, Ni$
submitted a legal act No. 1-90 of September 20, 2016, notifying the Agency that there are no circumstances
which may lead to having a person or persons from a third country or third countries take control over the
transmission system operator or over the transmission system.

2
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In line with Article 245, paragraph 2, the Agency submitted a legal act No. 311.01-2/2016-C-] of
September 28, 2016, to the Ministry of Mining and Energy, notifying the Ministry on the submitted
application for the certification and, in line with Article 246, paragraph 3 of the Law which prescribes that
when adopting a decision on certification, the Agency will also take into consideration the opinion of the
ministry in charge of energy field on the impact to the security of supply of the Republic of Serbia or of the
region, the Ministry of Mining and Energy was asked to deliver the opinion. The Ministry stated in its opinion
(legal act No. 312-01-01319/2016-05 of October 12, 2016) that the certification of “Yugorosgaz-transport",
LLC, Ni§ as an independent system operator will not affect the security of natural gas supply of the
Republic of Serbia or of the region.

Along with the application for certification, the applicant submitted:

1. Decision on the establishment of the limited liability company “Yugorosgaz-transport, LLC, Ni§,
No. 0-53 of December 11, 2012;

2. Extract on the registration of the company of October 15, 2015;
3. Contract on delegation of activities of general interest of June 7, 2013;

4. Contract on lease of transmission system of ,Yugorosgaz" JSC Belgrade concluded between
,Yugorosgaz" JSC Belgrade and "Yugorosgaz-transport’, LLC, Ni$ (registered in ,Yugorosgaz’
JSC Belgrade No. U-12 of February 5, 2014 and “Yugorosgaz-transport®, LLC, Ni§, No. UG-3 of
February 6, 2014);

5. Balance sheet on December 31, 2014 and income statement for the period between January 1,
2014 and December 31, 2014;

6. Statement of the acting manager of "Yugorosgaz-transport”, LLC, Ni§ confirming that the company
holds an energy licence for natural gas transmission and transmission system operation, No.
311.01-50/2013-11-1 of August 28, 2013 (No. I-88 of December 1, 2015);

7. Statement of the acting manager of “Yugorosgaz-transport’, LLC, Ni§ confirming that the company
operates as a single member company with limited liability, i.e. that ,Yugorosgaz" JSC is its only
member and confirming that "Yugorosgaz-transport", LLC, Ni§ has neither co-owners/shareholders
nor legal persons which are under its direct or indirect control from third countries (No. 1-89 of
December 1, 2015);

8. Statement of the acting manager of “Yugorosgaz-transport*, LLC, Ni§ confirming that the company
is an independent legal person, with pipeline transmission as the main activity, while it performs
natural gas transmission and transmission system operation; confirming that the company is
entitled to perform all activities which do not require prior approval of a state body and that it
performs foreign trade activities in the area it is entitled to and confirming that “Yugorosgaz-
transport, LLC, Ni$ operates as a single member limited liability company and that the founder of
the Company, i.e. its only member is ,Yugorosgaz® JSC Belgrade (No. I-90 of December 1, 2015);
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Statement of the acting manager of “Yugorosgaz-transport*, LLC, Ni§ confirming that ,Yugorosgaz’
JSC Belgrade, as the founder of the company, holds the energy licence for natural gas distribution,
No. 311.01-32/2006-/1-, the energy licence for natural gas distribution system operation, No.
311.01-31/2006-11-1, the energy licence for natural gas public supply, No. 311.01-09/2013-/1-| and
the licence for natural gas trade in the open market, No. 006/06-/1-24 (No. 1-91 of December 1,
2015);

Rulebook on organisation and systematisation of workplaces in “Yugorosgaz-transport’, LLC, Nis,
No. 0-1 of December 21, 2012;

Statement of the acting manager of “Yugorosgaz-transport’, LLC, Ni§ confirming that “Yugorosgaz-
transport”, LLC, Ni§ operates as a single member limited liability company and that the founder of
the company, i.e. its only member is ,Yugorosgaz® JSC Belgrade; in line with the Law on Business
Entities, the only member of the entity performs the function of the Assembly within a single
member company; in case when the only member of the company is a legal person, a registered
representative of the member performs the function of the Assembly on behalf of that member; the
function of “Yugorosgaz-transport’, LLC, Ni§ Assembly is performed by Vladimir Koldin as the
registered legal representative of the founder; the function of the acting manager of “Yugorosgaz-
transport’, LLC, Ni§ is performed by Miroljub Anti¢ (No. 1-92 of December 1, 2015);

Decision on the appointment of the managing director (No. 0-54 of December 11, 2012);

Statement of the acting manager of “Yugorosgaz-transport’, LLC, Ni§ confirming that “Yugorosgaz-
transport”, LLC, Ni$ is represented independently by the manager, both in internal and foreign
trade, with the given list of activities (No. -87 of December 1, 2015);

Statement of the acting manager of "Yugorosgaz-transport’, LLC, Ni§ confirming that "Yugorosgaz-
transport*, LLC, Ni$§ has no separate acts and procedures preventing disclosure of confidential or
other commercially sensitive information to other energy entities, but they have trade secret
regulated by the Memorandum of Association (No. |-94 of December 1, 2015);

Statement of the acting manager of “Yugorosgaz-transport*, LLC, Ni§ confirming that “Yugorosgaz-
transport, LLC, NiS has no employees who performed management activities or who were
members of management bodies in companies performing natural gas production or supply in the
period six months prior application for certification and confirming that “Yugorosgaz-transport’,
LLC, Ni$ has no representatives of public authority with direct or indirect control or shares in the
company (No. -93 of December 1, 2015);

Statement of the acting manager of “Yugorosgaz-transport’, LLC, Ni§ confirming that "Yugorosgaz-
transport’, LLC, Ni§ with the Report of the Ministry of Energy, Development and Environment
Protection No. 18-1/12-02 on the fulfilment of conditions in terms of expert staff performing energy
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activity, i.e. natural gas transmission and transmission system operation; confirming that
“Yugorosgaz-transport’, LLC, Ni§ has employees and available technical and material means for
the performance of natural gas transmission, i.e. performance of activities of an independent
operator in line with Article 227 of the Energy Law; confirming that “Yugorosgaz-transport‘, LLC,
Ni$ holds a licence issued by the Energy Agency of the Republic of Serbia for the performance of
energy activity, i.e. natural gas transmission and transmission system operation No. 311.01-
50/2013-11-1 of August 28, 2013 (No. I-3 of January 25, 2016);

Statement of the acting manager of “Yugorosgaz-transport’, LLC, Ni$§ confirming that “Yugorosgaz-
transport’, LLC, Ni§ has available financial and material means for the performance of natural gas
transmission in line with the Energy Law and that “Yugorosgaz-transport’, LLC, Ni$ holds a licence
issued by the Energy Agency of the Republic of Serbia for the performance of energy activity, i.e.
natural gas transmission and transmission system operation No. 311.01-50/2013-/1-| of August 28,
2013 (No. I-5 of January 25, 2016);

Statement of the acting manager of “Yugorosgaz-transport”, LLC, Ni$ confirming that “Yugorosgaz-
transport’, LLC, Ni§ will follow the ten-year plan for the development of the natural gas
transmission system and that Yugorosgaz-transport" LLC Ni$ holds a licence issued by the Energy
Agency of the Republic of Serbia for the performance of energy activity, i.e. natural gas
transmission and transmission system operation No. 311.01-50/2013-J1-| of August 28, 2013 (No. |-
6 of January 25, 2016);

Statement of the acting manager of “Yugorosgaz-transport®, LLC, Ni§ confirming that “Yugorosgaz-
transport’, LLC, Ni$ will perform natural gas transmission and transmission system operation in line
with the law and that "Yugorosgaz-transport’, LLC, Ni§ holds a licence issued by the Energy
Agency of the Republic of Serbia for the performance of energy activity, i.e. natural gas
transmission and transmission system operation No. 311.01-50/2013-J1-1 of August 28, 2013 (No. I-
7 of January 25, 2016);

Statement of the acting manager of “Yugorosgaz-transport’, LLC, Nis confirming that “Yugorosgaz-
transport’, LLC, Ni§ cooperates and exchanges information relevant for operations with the
transmission system owner and that Yugorosgaz-transport* LLC Ni$ holds a licence issued by the
Energy Agency of the Republic of Serbia for the performance of energy activity, i.e. natural gas
transmission and transmission system operation No. 311.01-50/2013-/1-1 of August 28, 2013 (No. |-
4 of January 25, 2016);

Statement of the general manager of “Yugorosgaz®, JSC, Belgrade confirming that “Yugorosgaz",
JSC, Belgrade will enable financing investments defined in the ten-year plan for the development
of the transmission gas pipeline system in line with the Plan for the Development of the
Transmission System and in line with the decisions adopted by the Shareholders Assembly of the
,Yugorosgaz", JSC. The financing dynamics will be harmonised with the procedure for establishing
and issuance of necessary permits and approvals in line with ruling laws (No. 23 of January 21,
2016);
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22. Statement of the general manager of “Yugorosgaz*, JSC, Belgrade confirming that “Yugorosgaz®,

JSC, Belgrade will enable financing investments in line with the Plan for the Development of the
Transmission System and in line with the decisions adopted by the Shareholders Assembly of the
,Yugorosgaz‘, JSC. (No. 24 of January 21, 2016).

Upon consideration of the submitted application and documents submitted along with it, it was

established that the documentation was not adequate, and therefore, in line with Article 58, paragraph 1
and 2 and Article 127 of the Law on General Administrative Procedure, the applicant was asked by the act
No. 311.01-2/2016-C-| of November 14, 2016 to submit the following:

1)

2)

10)

proof on compliance with conditions prescribed by Article 225, paragraph 1 of the Law;

proposal of the transmission system owner for the appointment of an independent system operator
(Article 227, paragraph 1 of the Law), signed by the registered legal representative;

ten-year transmission system development plan (Article 229, paragraph 1, item 2) in connection

with Article 250 of the Law);

proofs referred to in Article 230, paragraph 2, items 1) and 2) confirming the independence of the
transmission system owner;

non-discriminatory behaviour program of the transmission system owner (Article 230, paragraph 2,

item 3);

decision on the appointment of members of management bodies (minutes of the extraordinary
session of Shareholders Assembly of “Yugorosgaz', JSC, Belgrade held on July 18, 2016 were
submitted);

act/agreement with the transmission system owner securing guarantees which will enable financing
transmission system development;

annual financial report for 2015;

description of the procedure for the protection of confidential information of the independent system
operator and the transmission system owner (Article 229 of the Law);

proof confirming that the system operator provides third party access to the system (template of the
contract on system access, efc.);
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11)  proof of payment of Republic administrative fee.
Acting upon invitation to complete the documentation, the applicant submitted the following
documents by submitting act No. 1-107 on November 25, 2016:

1)  statement of the manager of “Yugorosgaz-transport’, LLC, Ni§, No. |-78;
2)  decision of “Yugorosgaz", JSC, Belgrade on the appointment of an independent system operator;

3) ten-year transmission system development plan adopted by “Yugorosgaz-transport, LLC, Ni$
which has not been approved by the Agency (ongoing procedure);

4)  programme for non-discriminatory behaviour of the transmission system owner “Yugorosgaz*, JSC,
Belgrade which was not approved by the Agency;

5) decision on the appointment of management body;

6) agreement between “Yugorosgaz‘, JSC, Belgrade and “Yugorosgaz-transport’, LLC, Nis,
registered with ,Yugorosgaz® JSC Belgrade under No. U-44 of May 11, 2016 and with
“Yugorosgaz-transport®, LLC, Ni§ under number UG-7 of May 9, 2016;

7)  annual financial report for 2015;

8) procedure for the treatment of confidential information adopted by the general manager of
,Yugorosgaz* JSC Belgrade;

9) contract on natural gas transmission;

10)  proof of payment of Republic administrative fee.

The provision of Article 226 of the Energy Law prescribes that if the transmission system was a
part of a vertically integrated company prior to the deadline defined in line with the obligations of the
Republic of Serbia assumed by ratified international treaties, the transmission system operator may either
be organised as an independent system operator in line with Art. 227-231 of the Law or as an independent
transmission operator in line with Art. 232-238 of the Law.

The provision of Article 416, paragraph 2 of the Energy Law prescribes that the provisions of Article
226 may be applied if the transmission system was a part of a vertically-integrated company on October 6,
2011,

The provision of Article 227 of the Energy Law prescribes that if the transmission system was a
part of vertically-integrated company prior to the deadline defined in line with the obligations of the Republic
of Serbia assumed by ratified international treaties, upon the proposal of the transmission system owner,
an independent system operator may be appointed and the latter is obliged to:

— comply with the conditions prescribed by Article 225, paragraph 1 of the law (independence of the
transmission system operator is exercised by not having the same person or persons authorised to:
1)directly or indirectly manage entities performing production or supply and simultaneously directly or
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indirectly managing or exercising any other rights over the transport, i.e. transmission system
operator or over the transport, i.e. transmission system; 2) directly or indirectly manage transport, i.e.
transmission system operator or transport, i.e. transmission system and simultaneously directly or
indirectly manage or exercise any other rights over entities performing production or supply; 3)
appoint members of supervisory board or other management bodies, as well as legal representatives
of the transport, i.e. transmission system operator and simultaneously directly or indirectly manage
or exercise any other rights over entities performing production or supply and 4) simultaneously be
members of supervisory boards or other management bodies, or legal representatives of the
transport, i.e. transmission system operator and of entities performing production or supply);

— have employees, financial, material and technical means necessary for the performance of natural
gas transmission;

— follow ten-year transmission system development plan;

— perform transmission and transmission system operation in line with the law.

Upon consideration of the submitted application, documentation submitted along with the
application and all documents within the file, the following was established:

Having insight into act No. I-90 of September 20, 2016, whereby “Yugorosgaz-transport’, LLC, Ni$
submitted a notification that there are no circumstances which could lead to having a person or persons
from a third country or third countries take control over the transmission system operator or over the
transmission system, the notification was accepted since both the applicant and the founder “Yugorosgaz®,
JSC, Belgrade when performing their activities comply with the Energy Law which is harmonised with the
so-called Third Package of European Union Directives (they set prices in line with methodologies adopted
by the Agency, comply with the Transmission Network Code which was adopted by “Yugorosgaz-
transport, LLC, Nis and approved by the Agency and with the Distribution Network Code which was
adopted by “Yugorosgaz“, JSC, Belgrade and approved by the Agency, etc.).

Having insight into the Decision of “Yugorosgaz", JSC, Belgrade No. 0-20 of May 12, 2016, it was
established that vertically-integrated company submitted proposal for the appointment of an independent
natural gas system operator in line with Article 232, paragraph 1 of the Energy Law.

Having insight into the submitted Memorandum of Association of “Yugorosgaz-transport”, LLC, Nis,
it was established that this company was founded on December 18, 2012 and that, therefore, on October 6,
2011, transmission system was a part of a vertically-integrated company ,Yugorosgaz', JSC, Belgrade,
and, therefore, it was estimated that in this case provisions of the Article 226 of the Law, enabling
organisation of an independent system operator, are applicable.

Having insight into the submitted extract on the registration of the company, it was established that
the applicant was founded and registered for the performance of pipeline transmission — activity code 4950
and having insight into the Decision on the Establishment of the Limited Liability Company "Yugorosgaz-
transport’, LLC, Ni§ of December 2012, it was established that, apart from performing the main activity, the
company is entitled to perform all activities which do not require prior approval of a state body and to
perform activities within foreign trade field in the area of its activity.

Having insight into the Decision on the Establishment of the Limited Liability Company
“Yugorosgaz-transport”, LLC, Ni§ of December 2012, it was established that the company was founded and
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it operates as a single member limited liability company with the owner, i.e. its only member - Company for
Construction of Gas Pipeline Systems, Natural Gas Transmission and Trade ,Yugorosgaz', JSC, Belgrade.
In line with the Law on Business Entities ("Official Gazette of RS”, No. 36/11, 99/11, 83/14-other law and
5/15) there is one-tier governance over the company (company bodies include assembly and manager).
The only member or person authorised in writing by the member has the jurisdiction of the assembly which
appoints the manager and relieves the manager of duty and sets the level of compensation for his work.
Pursuant to Article 37 of the Decision, the jurisdiction of the assembly, in line with the law and
memorandum of association, is performed by the only member or person authorised in writing by the
member. Having insight into the Decision of the Shareholders Assembly of ,Yugorosgaz‘, JSC, Belgrade
No. C-11l-2/2016 of July 18, 2016, it was established that the function of the Assembly of “Yugorosgaz-
transport’, LLC, Ni§ is performed by Sergej Anikijev, who is not the manager.

From the above given, it is concluded that “Yugorosgaz-transport®, LLC, Ni§ did not submit a proof
of compliance with the requirement on the independence of the transmission system operator prescribed by
Article 225 of the Energy Law (as regards the independence of the management body of the entity
performing natural gas production or supply and natural gas transmission), but that its organisation
corresponds to the requirements of the Second Package of the European Union regulations which were
implemented in the 2011 Energy Law as well as to the provisions of the Law on Ratification of the
Agreement between the Federal Government of the Federal Republic of Yugoslavia and the Government of
the Russian Federation on Cooperation on Construction of Gas Pipeline on the Territory of the Federal
Republic of Yugoslavia. Since the compliance with requirements for the certification according to the
independent system operator model asks for complete reorganization of the founder of “Yugorosgaz-
transport’, LLC, Ni§, i.e. that an independent system operator may also be a company out of a vertically-
integrated company with precondition, i.e. harmonisation of the Law on Ratification of the Agreement
between the Federal Government of the Federal Republic of Yugoslavia and the Government of the
Russian Federation on Cooperation on Construction of Gas Pipeline on the Territory of the Federal
Republic of Yugoslavia, Law on Ratification of the Treaty establishing the Energy Community between the
European Community and the Republic of Albania, Republic of Bulgaria, Bosnia and Herzegovina,
Republic of Croatia, Former Yugoslav Republic of Macedonia, Republic of Montenegro, Romania, Republic
of Serbia and the United Nations Interim Mission in Kosovo in line with the United Nations Security Council
Resolution and the Energy Law, therefore, it was estimated that the given issue does not depend solely on
the applicant but it also includes the engagement of state bodies.

Having insight into the Statement of the acting manager of “Yugorosgaz-transport’, LLC, Ni$ on the
compliance with conditions in terms of expert staff for the performance of natural gas transmission and
transmission system operation, along with the Report of the Ministry of Energy, Development and
Environment Protection No. 18-1/12-02 which is a constituent part of the Statement (No. I-3 of January 25,
2016), and having insight into the agreement on the delegation of activities of general interest concluded
between “Yugorosgaz-transport’, LLC, Ni§ and the Government of the Republic of Serbia on June 7, 2013
and into the energy licence for natural gas transmission and transmission system operation No. 311.01-
50/2013-11-1 of August 28, 2013, it was established that “Yugorosgaz-transport’, LLC, Nis§ submitted proof
on employment of two persons for natural gas transmission, i.e. activities of an independent operator in line
with Article 227 of the Energy Law.

Having insight into the Contract on lease of transmission system of ,Yugorosgaz”, JSC, Belgrade
concluded between ,Yugorosgaz®, JSC, Belgrade and Yugorosgaz-transport’ LLC Ni§ (registered in
,Yugorosgaz" JSC Belgrade No. U-12 of February 5, 2014 and "Yugorosgaz-transport”, LLC, Ni§, No. UG-3

9



17th MC/Annex 12a

of February 6, 2014), into the Statement of the acting manager of “Yugorosgaz-transport’, LLC, Ni§ (No. |-3
of January 25, 2016) with the Report of the Ministry of Energy, Development and Environment Protection
No. 18-1/12-02 on the fulfillment of conditions in terms of expert staff performing energy activity, i.e. natural
gas transmission and transmission system operation stating that Yugorosgaz-transport® LLC Ni§ has
employees and technical and material means for the performance of natural gas transmission, i.e. activities
of an independent operators in line with Article 227 of the Energy Law, into the the Statement of the acting
manager of “Yugorosgaz-transport, LLC, Ni$ that “Yugorosgaz-transport*, LLC, Ni$ has available financial
and material means for the performance of gas transmission in line with the Energy Law (No. I-5 of January
25, 2016), it was established that “Yugorosgaz-transport’, LLC, Ni§ submitted proof on employees and
technical means necessary for natural gas transmission and that the company has available financial and
material means for natural gas transmission, i.e. for the activities of an independent operator in line with
Article 227 of the Energy Law.

Having insight into the submitted Plan for the Development of the Transmission System of
Yugorosgaz-transport* LLC Ni$ for the period 2015-2025, it was established that the approval of the Energy
Agency of the Republic of Serbia has not been obtained as prescribed by Article 250 of the Energy Law
(the approval procedure is ongoing). Having insight into the Statement of the acting manager of
“Yugorosgaz-transport’, LLC, Ni§ that “Yugorosgaz-transport’, LLC, Ni$ will follow the ten-year natural gas
development plan in line with the Energy Law and that “Yugorosgaz-transport’, LLC, Ni$ holds an energy
licence for natural gas transmission and transmission system operation, issued by the Energy Agency of
the Republic of Serbia, No. 311.01-50/2013-11-| of August 28, 2013 (No. I-6 of January 25, 2016), it is
established that the applicant submitted proof that the applicant will follow the ten-year transmission system
development plan.

Having insight into the Agreement (registered with ,Yugorosgaz®, JSC, Belgrade under No. U-44 of
May 11, 2016 and with "Yugorosgaz-transport’, LLC, Ni§ under number UG-7 of May 9, 2016), it was
established that the parties agreed on financing investments defined by the ten-year transmission system
development plan in a way that “Yugorosgaz®, JSC, Belgrade will finance further construction of the main
gas pipeline RG 11-02 from its own funds, in line with the decision of the Management Board of
“Yugorosgaz', JSC, Belgrade. On the other hand, in line with the law and the ten-year transmission system
development plan, “Yugorosgaz-transport’, LLC, Ni§ will adopt a decision on the continuation of
construction of the main gas pipeline RG 11-02 and submit it to “Yugorosgaz®, JSC, Belgrade for
realisation; “Yugorosgaz®“, JSC, Belgrade committed to settle the liabilities relevant for the transmission
system, i.e. obligations in terms of equity guarantees from its own funds; “Yugorosgaz-transport*, LLC, Ni§
committed to settle liabilities arising from current transactions from its own funds. Assessing the submitted
agreement, it was established that the agreement did not regulate the guarantees which would provide for
the financing of the transmission system development and they should be submitted so as they could be
assessed by the Agency.

Having insight into the Statement of the acting manager of “Yugorosgaz-transport”, LLC, Ni§ No. I-
7 of January 25, 2016 confirming that “Yugorosgaz-transport’, LLC, Ni§ will perform natural gas
transmission and transmission system operation in line with the law, it is established that the applicant
submitted the proof that the applicant will perform transmission and transmission system operation in line
with the law.

The provision of Article 230 of the Energy Law prescribes that the transmission system owner has
to be independent in terms of its legal form, organisation and decision-making process from other activities
10
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which are not related to natural gas transmission. The independence of the transmission system owner is
provided by having: 1) members of the management bodies of the entity which is the transmission system
owner must not be the members of the management bodies or employees in the company dealing with
natural as production or supply; 2) members of management bodies of the entity which is the transmission
system owner independent in terms of decision-making procedure and 3) the owner adopt and follow the
programme for non-discriminatory behaviour.

Having insight into the Contract on Organisation of “Yugorosgaz“ JSC Belgrade (the founder and
the single member of “Yugorosgaz-transport”, LLC, Ni§), it was established that the shareholders of the
company are the following: GAZPROM, Moscow, 16 Namjotkina Street, CENTRAL ME ENERGY&GAS
GMBH, 17 Wiedner Hauptstrasse Street, Vienna, Austria and Public Enterprise “Srbijagas” Novi Sad, 12
Narodnog fronta Street. The company bodies include: Assembly, Supervisory Board and Executive Board.

“Yugorosgaz®, JSC, Belgrade was established on the basis of the Law on Ratification of the
Agreement between the Federal Government of the Federal Republic of Yugoslavia and the Government of
the Russian Federation on Cooperation on Construction of Gas Pipeline on the Territory of the Federal
Republic of Yugoslavia (‘Official Gazette of FRY - International Treaties”, No. 4/96). By signing this
Agreement, the contracting parties supported the establishment of a joint stock company in the Federal
Republic of Yugoslavia by the Russian joint stock company “Gazprom” (RAO “Gazprom”) and Yugoslav
enterprises which are appointed by the Yugoslav party in order to design, construct and finance works,
exploitation of given gas pipelines and sales of natural gas which is transmitted via those gas pipelines to
customers in the Federal Republic of Yugoslavia and possible transit through the territory of the Federal
Republic of Yugoslavia.

Having insight into the Decision on the appointment of a person who will gave the jurisdiction of the
Assembly of “Yugorosgaz-transport®, LLC, Ni§, it was established that the function of the Assembly is
performed by Sergej Anikijev on behalf of “Yugorosgaz", JSC, Belgrade.

Having the above given in mind, it is concluded that this company, being the owner of the
transmission system, is not independent in terms of legal form, organisation and decision-making process
from other activities which are not related to natural gas transmission (Article 230 of the Law). In addition,
there is no functional independence of management bodies’ members of Yugorosgaz®, JSC, Belgrade. In
this context, since the compliance with conditions for certification in line with the model - independent
system operator requires full reorganisation of the founder of “Yugorosgaz-transport’, LLC, Ni§, i.e.
independent system operator may also be a company out of a vertically-integrated company, which
prerequires the harmonisation of the Law on Ratification of the Agreement between the Federal
Government of the Federal Republic of Yugoslavia and the Government of the Russian Federation on
Cooperation on Construction of Gas Pipeline on the Territory of the Federal Republic of Yugoslavia, the
Law on Ratification of the Treaty establishing the Energy Community between the European Community
and the Republic of Albania, Republic of Bulgaria, Bosnia and Herzegovina, Republic of Croatia, Former
Yugoslav Republic of Macedonia, Republic of Montenegro, Romania, Republic of Serbia and the United
Nations Interim Mission in Kosovo in line with the United Nations Security Council Resolution and the
Energy Law, it is estimated that the above given procedures do not depend solely on the applicant, but it
includes the involvement of state bodies. Therefore, decision reads as referred to in item 2 hereof. Having
particularly in mind the provisions of Article 227, paragraph 2 of the Energy Law which prescribe that the
appointment of an independent system operator is organised in line with obligations assumed on the
international level which, in this concrete case, not only arise from the Treaty establishing the Energy
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Community but also from the Agreement between the Federal Government of the Federal Republic of
Yugoslavia and the Government of the Russian Federation on Cooperation on Construction of Gas Pipeline
on the Territory of the Federal Republic of Yugoslavia.

With reference to the Programme for Non-Discriminatory Behaviour, in line with Article 237, in
connection with Article 280 of the Energy Law, it is estimated that the drafting of the Programme is possible
only after the realization of activities aiming at the compliance with conditions prescribed in Article 230 of
the Energy Law. Therefore, the decision reads as given in item 2 hereof.

With reference to this and considering that the given company, as the founder of the certification
applicant, was established on the basis of the agreement between two governments and that in line with
Article 227 of the Energy Law, the appointment of an independent system operator is realized in line with
obligations assumed on the international level and that the Energy Agency of the Republic of Serbia is
obliged to monitor continuously whether the certified system operator complies with the conditions referred
to in Article 223 of this Law, the Agency estimated that it is possible to certify “Yugorosgaz-transport’, LLC,
Ni§ provided that the company complies with the conditions prescribed by Articles 225 and 230 of the
Energy Law in terms of independence, submission of the Programme for Non-Discriminatory Behaviour
and ten-year development plan, which should be adopted in line with the Law, as well as an act signed with
the transmission system owner which provides guarantees which will enable financing of the transmission
system development. The deadline for the compliance with these conditions is 12 months since the day of
adoption of the final decision.

The twelve-month deadline referred to in paragraph 2 of the text of the Decision is given since this
Agency estimated that it is necessary to amend certain regulations of the Republic of Serbia in order to
enable compliance with some of the above given conditions and estimated that the procedure of approval
of development plan and the programme for non-discriminatory behavior will be completed.

On the basis of all the above given, on the 12" extraordinary session on December 12, 2016, in
line with Article 39, paragraph1 and 49, paragraph 3 in connection with Articles 240 and 241 of the Energy
Law (“Official Gazette of RS", No. 145/14), Article 24 of the Rulebook on Energy Licence and Certification
(“Official Gazette of RS", No. 87/15) and Article 12 of the Statute of the Energy Agency of the Republic of
Serbia (“Official Gazette of RS”, No. 52/05), the Council of the Energy Agency of the Republic of Serbia
decided as stated in the text of the decision.

Decision submitted to: PRESIDENT OF THE GOUNCIL
1) the applicant; (/ LA A
2) Ministry of Mining and Energy; jubo Maci¢
3) archive
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OPINION 01/2017 OF THE ENERGY COMMUNITY REGULATORY BOARD

on the preliminary decision No. 311.012/2016-C-l issued by the regulatory authority of the
Republic of Serbia on certification of Yugorosgaz-Transport, LLC Nis$

THE ENERGY COMMUNITY REGULATORY BOARD

Having regard to the Treaty establishing the Energy Community and in particular Articles 5 and 11
thereof;

Acting in accordance with Article 60 of the Energy Community Treaty and the procedures laid down in
Procedural Act no 01.1/2015/ECRB-EnC*;

CONSIDERING THAT:

1. Procedure

(1) On 12 August 2016, Yugorosgaz-Transport, LLC, Ni$ (hereinafter ‘Yugorosgaz-Transport’)
submitted to the national energy regulatory of Serbia (hereinafter ‘AERS’ or ‘the regulator’) an
application for certification as independent system operator (ISO) in accordance with Articles 240
and 241 of the Energy Law” (hereinafter ‘the application’).?

(2) On 12 December 2016 AERS adopted a preliminary decision on the certification of Yugorosgaz-
Transport as independent system operator (hereinafter ‘Preliminary Decision’).4 The Preliminary
Decision is based on Article 39(1) and 49(3) in connection with Articles 240 and 241 of the Energy
Law, as well as Article 24 of the Rulebook on Energy Licence and Certification.®

(3) According to Article 3(1) of Regulation (EC) 715/2009 (hereinafter "Gas Regulation’) in conjunction
with Articles 9 to 11 of Directive 73/2009/EC (hereinafter "Gas Directive‘)6 the Energy Community
Regulatory Board (ECRB) is required to issue an Opinion on the preliminary decisions of
Contracting Parties” national regulatory authorities on certification of national transmission system
operators upon consultation by the Energy Community Secretariat ("Secretariat’).

(4) On 22 December 2016 AERS notified the Secretariat its Preliminary Decision.

(5) On 10 January December 2017 the Secretariat forwarded the Preliminary Decision to the ECRB
President with the request for providing an ECRB Opinion pursuant to Article 3(1) Gas Regulation.

! PA/2015.01/ECRB-ENC on the procedures for issuing an opinion of the Energy Community Regulatory Board on the decision of
a national regulatory authority for certification of a gas or electricity transmission operator.

? Official Gazette No. 145/14.

% Following the Decision No 0-20 of 12 May 2016 of Yugorosgaz.

* AERS Decision, No. 311.012/2016-C-I, adopted on 12.12.2016.

® Official Gazette No 87/15.

® Throughout the entire document reference to the Gas Directive and Gas Regulation shall mean the versions of the Energy
Community acquis communautaire as applicable in the Energy Community pursuant to Ministerial Council Decision 2011/02/EnC-
MC.
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(6) The ECRB President on 12 January 2017 initiated ECRB consultation pursuant to Procedural Act
no 01.1/2015/ECRB-ENC.

(7) ECRB examined the Preliminary Decision in accordance with the procedures laid down in said
Procedural Act by written procedure. The present Opinion received the positive majority required
by Procedural Act no 01.1/2015/ECRB-EnC’.

(8) Final issuance of the present Opinion follows a hearing held at the premises of the Secretariat on
10 March 2017 at which all relevant stakeholders participated and ECRB was represented by its
President®,

2. The Preliminary Certification Decision
2.1. The applicant

(9) Yugorosgaz-Transport was established on 11 December 2012° and registered as a limited liability
company on 15 October 2015 for the performance of pipeline transmission.*°

(10) Yugorosgaz-Transport is a fully-owned subsidiary of Yugorosgaz JSC Belgrade (hereinafter
‘Yugorosgaz’), which in turn is owned by Gazprom (50%), Srbijagas (25%) and Central ME Energy
and Gas Vienna (25%).

(11) Yugorosgaz-Transport holds a license for gas transmission and gas transmission system
operation.™" Yugorosgaz, as owner of the gas transmission system, entered into an agreement on
the lease of the transmission system with Yugorosgaz-Transport in February 2014%.

2.2. Content

(12) In December 2014, the Republic of Serbia adopted a new Energy Law (‘the Energy Law’) that
transposes the Third Energy Package, including the provisions on certification and all three models
for unbundling of transmission system operators (TSO)"™.

(13) The Energy Law conditions validity of the license held by Yugorosgaz-Transport for gas
transmission and gas transmission system operation with certification of the company. In turn,
Yugorosgaz-Transport is supposed to lose its license in case the company’s certification in line with
the Serbian and Energy Community law is not positively confirmed by decision of AERS.

(14) Article 226 in conjunction with Article 416(2) of the Energy Law foresees that if a TSO was part of a
vertically integrated company on 6 October 2011, it may be organised as I1SO or independent
transmission operator.

(15) Having in mind that Yugorosgaz-Transport was founded only in December 2012, the Preliminary
Decision concludes that the transmission system activity was part of a vertically integrated

" One ECRB member expressed a dissenting opinion.

8 At said hearing ECRB received agreement of the Secretariat on an extended deadline for final issuance of the present ECRB
Opinion with a view to reflect the information gained at the hearing.

® Decision on the establishment of the limited liability company “Yugorosgaz-Transport”, LLC, Ni§, No. 0-53 of 11 December 2012.
10 cf Preliminary Certification Decision. According to the founding decision, Yugorosgaz-Transport apart from this main activity is
also entitled to perform all activities that do not require prior approval of a state body .

! Decision No. 311.01-50/2013-L-1 of AERS dated 28 August 2013.

12 Registered with Yugorosgaz on 5 February 2015 (No U-12) and with Yugorosgaz-Transport on 6 February 2014 (No UG-3).

13 Article 223 et seq of the Energy Law.
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company on 6 October 2011 and, thus, considered application for certification as ISO compliant
with the Energy Law.

(16) AERS accepted the application based on a notification of Yugorosgaz-Transport of 20 September

2016™ that there are no circumstances that would allow a person or persons from a third country/-
ies to take over control over the TSO or transmission system.

(17) In the Preliminary Decision, AERS issued a certification. The regulator, however, did not consider

3.

compliance of Yugorosgaz-Transport with the unbundling requirements of the Third Energy
Package given and, thus, made its decision conditional to actions to be taken by Yugorosgaz-
Transport within twelve months from the adoption of the final decision on certification, namely to:

take all necessary actions with authorized bodies of the Republic of Serbia in order to harmonise
the Law on Ratification of the Agreement between the Federal Government of the Federal Republic
of Yugoslavia and the Government of the Russian Federation on Cooperation on Construction of
Gas Pipeline on the Territory of the Federal Republic of Yugoslavia (“Official Gazette of FYR —
International Treaties”, No. 4/96), the Law on Ratification of the Treaty establishing the Energy
Community between the European Community and the Republic of Albania, Republic of Bulgaria,
Bosnia and Herzegovina, Republic of Croatia, Former Yugoslav Republic of Macedonia, Republic of
Montenegro, Romania, Republic of Serbia and the United Nations Interim Mission in Kosovo in line
with the United Nations Security Council Resolution (“Official Gazette of RS”, No. 62/06) and the
Energy Law (“Official Gazette of RS”, No. 145/14) so as to harmonise its organization and
operations in a manner providing compliance with conditions concerning the independence of the
system operator in line with the model of independent system operator;

submit a ten-year transmission system development plan adopted in line with the Energy Law
(which was approved by the Energy Agency), programme for non-discriminatory behavior adopted
in line with the Energy Law (which was approved by the Energy Agency) and a legal document
signed together with the transmission system owner providing guarantees for the financing of
transmission system development.”

Assessment

3.1. Eligibility for certification as independent system operator

(18) ECRB agrees with the argumentation of the Preliminary Decision that Yugorosgaz-Transport was

part of a vertically integrated company™® on 6 October 2011 and, thus, qualifies for certification as
ISO.

3.2. Compliance with the independent system operator requirements

(19) According to Article 14(2) of the Gas Directive, an ISO can only be certified if:

The candidate operator has demonstrated that it complies with the requirements of Article 9(1)(b),
(c), and (d) of the Gas Directive;

“ Act no 1-90.
!5 According to Article 2(20) of the Gas Directive.



0/2017/01/ECRB-EnC

- The candidate operator has demonstrated that it has at its disposal the required financial, technical,
physical and human resources to carry out its tasks under Article 13 of the Gas Directive;

- The candidate operator has undertaken to comply with a ten-year network development plan
monitored by the regulatory authority;

- The transmission system owner has demonstrated its ability to comply with its obligations under
Article 14(5) of the Gas Directive;

- The candidate operator has demonstrated its ability to comply with its obligations under the Gas
Regulation.

(20) Article 15 of the Gas Directive requires legal and functional unbundling of the transmission system
owner

(21) It follows from Article 14(4) of the Gas Directive that an ISO should be considered as a TSO and,
thus, has to comply with all the obligations applicable to TSOs under the Gas Directive and
Regulation.

Performance of TSO tasks / ten year network development plan

(22) ECRB has no reason to doubt that Yugorosgaz-Transport performs transmission system activities.
The company holds a license for gas transmission and gas transmission system operation. The
Preliminary Decision also provides evidence that the company provides third part access to its
system at regulated tariffs as required by Article 14(4) Gas Directive, operates and maintains the
system, is developing a ten year transmission system development plan that is to be adopted16 by
AERS and that the company is committed to follow.

Financial, technical, physical and human resources

(23) According to Article 14(2)(a) of the Gas Directive it has to be demonstrated that the ISO is
equipped with the financial, technical, physical and human resources to carry out its tasks. Based
on the documentation provided to AERS'’, ECRB has no reason to question the assumption of the
Preliminary Decision that financial, technical and physical resources are available to Yugorosgaz-
Transport. The Preliminary Decision, however, runs short in providing clear evidence for the
availability of sufficient human resources. The mere reference to the appointment of a managing
director'® and two expert staff fails to proof the company’s capability to independently perform its
activities. ECRB invites AERS to elaborate on this aspect in its final certification decision.

'8 According to the information provided at the hearing held on 10 March 2017 the approval of ten year transmission system
development plan is close to be finalised.

7 Statement of the managing director of Yugorosgaz-Transport confirming that Yugorosgaz-Transport has employees and
available technical material means for the performance of the activities of an ISO in line with Article 227 of the Energy Law;
statement of the managing director of Yugorosgaz-Transport that Yugorosgaz-Transport has available financial and material
means for the performance of natural gas transmission; statement of the general manager of Yugorosgaz confirming that
Yugorosgaz will enable financing investments in the ten-year network development plan in line with decision No 24 of January
2016 of the shareholder assembly of Yugorosgaz.

'8 Decision No 0-54 of 11 December 2012 and statement No [-87 of 1 December 2015 of the acting manager confirming that
Yugorosgaz-Transport is represented independently by its managing director.
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Requirements_of Article 9(1)(b), (c), and (d) / legal and functional unbundling of the owner of the
transmission system

(24) ECRB agrees with the conclusion of the Preliminary Decision that the owner of the transmission
system, Yugorosgaz, is not legally and functionally independent from any from other activities not
related to transmission of gas as required by Article 14(2)(a) of Gas Directive in conjunction with
Articles 9(1)(b), (c) and (d). Namely, Yugorosgaz, among others, holds a license for and is active in
gas distribution, supply and wholesale trade

(25) However, the Preliminary Decision only reflects on independence of the management body but
runs short in assessing direct control of Yugorosgaz and indirect control of Gazprom in
Yugorosgaz-Transport via their respective shareholding. Namely, Yugorosgaz holds 100% of the
shares of Yugorosgaz-Transport and therefore exercises direct control over the TSO. The fact that
Yugorosgaz performs the functions of supply and directly exercises control over Yugorosgaz-
Transport via holding 100% of shares is non-compliant with the independence requirement of
Article 9(1)(b) of the Gas Directive. Further to this, Gazprom holds a 50% share in Yugorosgaz.
Gazprom performs the activities of exploration, production, transportation, storage, processing and
sales of gas. The fact that Gazprom performs the functions of production and supply and indirectly
— via its majority shareholding in Yugorosgaz — exercises control over Yugorosgaz-Transport, is
non-compliant with Article 9(1)(b) of the Gas Directive. ECRB invites AERS to elaborate on
these aspects in its final certification decision.

3.3. Conditions imposed on the applicant

(26) Despite concluding that the independence criteria applicable to an ISO according to the Energy
Community and Serbian law are not met, AERS certifies Yugorosgaz-Transport as ISO subject to
the conditions outlined in the Preliminary Decision (cf paragraph (17)), in essence requiring
complete re-organisation of Yugorosgaz-Transport and Yugorosgaz.

(27) ECRB agrees with AERS that company re-organisation is indeed needed to meet the
independence criteria applicable to an ISO according to the Energy Community and Serbian law in
praxis.

(28) ECRB also agrees with AERS that the related re-organisation is unlikely to be completed in a
period shorter than twelve months and, thus, considers the granted timeframe reasonable.

(29) ECRB however has doubts about the adequacy of the imposed conditions:

- First, ECRB not having provided any additional information on alternative solutions can only follow
AERS’ conclusion that meeting the relevant independence criteria will require harmonisation of the
Law on Ratification of the Agreement between the Federal Government of the Federal Republic of
Yugoslavia and the Government of the Russian Federation on Cooperation on Construction of Gas
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(30)

(31)

(32)

Pipeline on the Territory of the Federal Republic of Yugoslavia, the Law on Ratification of the
Treaty establishing the Energy Community and the Energy Law. 1o

ECRB also agrees with the conclusion of the Preliminary Decision concludes that such measure
»does not depend solely on the applicant but it also includes the engagement of state bodies”.
Based on this ECRB, however, fails to see the suitability of the imposed condition for reaching the
targeted result. First, the condition is vague, lacks concrete steps to be taken and, in particular,
actions that have to be performed by the applicant. Beyond that, it is questionable that ensuring
compliance with this condition can at all be influenced by the applicant®.

ECRB also has doubts about the effectiveness of the consequences in case Yugorosgaz-Transport
should fail to comply with the imposed condition within the twelve months deadline. According to
the Preliminary Decision the only consequence would be a re-evaluation of the application leading
to a new certification procedure. In practice this would mean that Yugorosgaz-Transport is certified
for a year without meeting the requirements for independence necessary for compliance with the
provisions of the ISO-model. At the hearing of 10 March 2017 AERS confirmed that lack of
compliance of Yugorosgaz-Transport with the conditions of the Preliminary Decision will lead to
withdrawal of the company’s license for gas transmission and gas transmission system operation.
ECRB fails to see such consequence clearly outlined in the Preliminary Decision and, thus, invites
AERS to further elaborate on this aspect in its final decision.

ECRB stresses that the concept of conditional approval of certifications should target the imposition
of improvements in context with a, in principle, positive assessment of the applicant’'s compliance
with the relevant unbundling requirements. Contrary to this, the Preliminary Decision explicitly
outlines lack of compliance of Yugorosgaz-Transport with the independence requirements of the
Energy Community and Serbian law and, nevertheless, issues a certification under a condition that
can be hardly complied with by the applicant (alone). ECRB is of the opinion that independence of
the applicant in line with the relevant unbundling requirements of the Energy Community law must
be a pre-condition for certification. L 1t follows that a certification should not be issued for
Yugorosgaz-Transport as long as this requirement is not fulfilled. In any case the
certification decision should clearly identify the concrete actions expected from the
applicant.22

In this context ECRB acknowledges the link made in Article 239 of the Energy law between
successful certification and licensing of a TSO.ECRB understands this link as intention of the
legislator to promote the applicant’s compliance with the unbundling requirements of the Serbian
and Energy Community law which has not been proven in the case of Yugorosgaz-Transport.
Translating the link between licensing and certification into a duty of the regulator to deliver a

Neither the Preliminary Decision nor the hearing held on 10 March 2017 at the premises of the Secretariat carve out specific
concerns as regards inconsistency of the Law on Ratification of the Agreement between the Federal Government of the Federal
Republic of Yugoslavia and the Government of the Russian Federation on Cooperation on Construction of Gas Pipeline on the
Territory of the Federal Republic of Yugoslavia with the unbundling requirements of the Serbian and Energy Community law. At
the hearing alternative options have been suggested but have not substantiated in concrete terms.

% Different from that, conditions imposed in comparable certification Opinions only entail measures that can be reasonably
expected to be met by the relevant company and building on confirmation of the applicant's compliance with the central
unbundling requirements (see e.g. Commission, Opinion on certification of HOPS C(2015)9559).

% See as well: ERCB, Opinion 1/16 on certification of OST; Secretariat, Opinion 1/16 on certification of TAP AG and Opinion 1/17
on certification of OST; Commission (e.g. and specifically on certification of 1SOs), Opinion on certification of: TAG GmbH,
C(2013) 649, 04.02.2013; Transelectrica S.A., C(2013) 6891; Transgaz, C(2013) 8485, BOG GmbH C(2013) 963.

2 ECRB considers its related position confirmed by result of the hearing of 10 March 2017.
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positive certification decision must be considered contradictory to the scope of the very legal
provision.

3.4. Certification in relation to third countries

(33) ECRB reminds that a comprehensive security test is a central pillar in context with certification in
relation to third countries according to Article 11 of the Gas Directive > and applicable to the
specific case, given the 50% of shares held by Gazprom in the transmission system owner
Yugorosgaz.

(34) ECRB notes the reference made in the Preliminary Decision to the opinion issued by the Ministry in
charge24 of energy concluding that certification of Yugorosgaz-Transport as ISO will not affect
security of supply of the Republic of Serbia or of the regi0n25. ECRB has not been provided with
this opinion and, thus, is not able to judge whether it indeed covers an as comprehensive test as
required by Article 11 of the Gas Directive and specifically also the potential affects deriving from
the position of the 100% owner of Yugorosgaz-Transport and the transmission grid, Yugorosgaz,
as dominant supplier on the Serbian market; the impact of Gazprom indirectly controlling
Yugorosgaz-Transport and holding 50% of shares in Yugorosgaz; as well the impact of future
network developments and specifically the gas interconnector between Serbia and Bulgaria that is
supposed to connect to the transmissions system owned by Yugorosgaz.

(35) ECRB invites AERS to elaborate on the above aspects more in detail in its final certification
decision.

HAS ISSUED THE FOLLOWING OPINION

1. AERS is invited to take the utmost account of the above views of ECRB when taking its final
decision regarding the certification of Yugorosgaz-Transport.

2.  This Opinion is provided to the Energy Community Secretariat according to Article 3(1) of
Regulation (EC) 715/2009 in conjunction with Articles 9 to 11 of Directive 73/2009/EC for reflection
in the Secretariat’s Opinion on the preliminary decision of the regulatory authority of the Republic of
Serbia on certification of Yugorosgaz-Transport, LLC Nis.

3. This Opinion will be published on the Energy Community website and submitted to the Energy
Community Secretariat in line with Article 5 of Procedural Act 01.1/2015/ECRB-EnC. ECRB does
not consider the information contained herein confidential. According to Article 4 paragraph (2) of

Procedural Act 01.1/2015/ECRB-ENnC, AERS is invited to inform the ECRB President within five (5)
days following receipt whether it considers that, in accordance with rules on applicable rules on

% See also Commission’s Opinion on certification of Gaz-Sytem, C(2015) 2008.
2 Upon consultation by AERS in line with the requirements of the Energy Law.
% |egal act No. 312-01-01319/2016-05 of 12 October 12 2016.



0/2017/01/ECRB-EnC

business confidentiality, this document contains confidential information which it wishes to have
deleted prior to its publication, including reasons for such a request.

For the Energy Community Regulatory Board

Branislav Prelevié
ECRB President

14 March 2016
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Opinion 2/17

pursuant to Article 3(1) of Regulation (EC) No. 715/2009 and Articles 10(6) and 11(6) of
Directive 2009/73/EC — Serbia — Certification of Yugorosgaz-Transport

On 22 December 2016, the Energy Agency of the Republic of Serbia (hereinafter “AERS”) notified
the Energy Community Secretariat (hereinafter “the Secretariat”) of a preliminary decision
(hereinafter “the Preliminary Decision”) on the certification of the transmission system operator
(hereinafter “TSO”) Yugorosgaz-Transport, LLC, Nis (hereinafter “Yugorosgaz-Transport”) as an
independent system operator (hereinafter “ISO”). The Preliminary Decision was adopted on 12
December 2016,1 based on Articles 39(1) and 49(3) in connection with Articles 240 and 241 of the
Energy Law of Serbiaz, as well as Article 24 of the Rulebook on Energy Licence and Certification.s

Pursuant to Articles 10 and 11 of Directive 2009/73/EC4 (hereinafter “the Gas Directive”) and Article
3 of Regulation (EC) No. 715/2009s (hereinafter “the Gas Regulation”), the Secretariat is required to
examine the notified Preliminary Decision and deliver its opinion to AERS as to the compatibility of
such a decision with Articles 9(8), 11 and 14 of the Gas Directive (hereinafter “the Opinion”).

A hearing with representatives from AERS, the Ministry for Mining and Energy, Yugorosgaz and the
President of the Energy Community Regulatory Board (hereinafter “ECRB”) was held on 10 March
2017 at the premises of the Secretariat. On 14 March 2017, the Secretariat sent additional questions
to the representative of Yugorosgaz present at the hearing and received a reply on 13 April 2017.

On 23 March 2017, the Secretariat received an opinion on the Preliminary Decision by the ECRB,
as requested in line with Article 3(1) of the Gas Regulation. In its opinion, the ECRB invites AERS to
elaborate on the availability of sufficient resources, the control of Yugorosgaz and Gazprom over
Yugorosgaz-Transport, the consequences of non-compliance with the imposed conditions, and
security of supply. ECRB concludes that a certification should not be issued as long as the
requirement of independence of the applicant is not fulfilled.

l. Yugorosgaz-Transport

The parent company of Yugorosgaz-Transport, Yugorosgaz a.d. Beograd (hereinafter
“Yugorosgaz”), was established in 1996 on the and the Government of the Russian Federation on
Cooperation on Construction of Gas Pipeline on basis of the Agreement between the Federal
Government of the Federal Republic of Yugoslavia the Territory of the Federal Republic of

1 AERS Decision No. 311.012/2016-C-I, adopted on 12 December 2016.
2 Energy Law, Official Gazette of RS No. 145/14.
3 Rulebook on Energy Licence and Certification, Official Gazette of RS No. 87/15.

4 Directive 2009/73/EC of the European Parliament and of the Council of 13 July 2009 concerning common rules for the
internal market in natural gas and repealing Directive 2003/55/EC, as incorporated and adapted by Decision 2011/02/MC-
EnC of the Ministerial Council of the Energy Community of 6 October 2011.

5 Regulation (EC) No 715/2009 of the European Parliament and of the Council of 13 July 2009 on conditions for access to
the natural gas transmission networks and repealing Regulation (EC) No 1775/2005, as incorporated and adapted by
Decision 2011/02/MC-EnC of the Ministerial Council of the Energy Community of 6 October 2011.
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Yugoslavia (hereinafter “the IGA”).s The IGA provides for the establishment of a new company, jointly
owned by Gazprom on one side and Yugoslav companies on the other side. The new company’s
purpose is to project, build and finance the work and exploitation of gas pipelines, to sell the natural
gas transported through them to consumers in Yugoslavia, and potentially to transit gas through the
(then) Federal Republic of Yugoslavia.

Yugorosgaz is owned by Gazprom (50%), Srbijagas (25%) and Centrex Europe Energy & Gas AG
(25%).7

- Gazprom is active in the exploration, production, transportation, storage, processing and sale
of gas. In 2015, Gazprom produced 419 bcm of gas on the Yamal Peninsula, in Eastern
Siberia, the Far East and the Russian continental shelf.s Gazprom is also the largest gas
supplier in the European market; it exported 179 bcm of gas to Europe (via its subsidiaries
Gazprom Export and Gazprom Schweiz).s

- The Serbian natural gas incumbent Srbijagas was established by a Governmental Decision
of 200510 in accordance with the Law on Public Utilities11, with the Republic of Serbia being
the sole shareholder. Srbijagas holds licenses for and is active in natural gas transmission
and transmission system operationzz, distribution and supplyis. It owns and operates 95% of
the gas transmission network in Serbia. As a supplier of public suppliers, Srbijagas procures
natural gas under long-term contracts from Gazprom, which (through Yugorosgaz) is the sole
supplier of natural gas to the Serbian market. Srbijagas supplies all (currently 33) public retail
suppliers active in the country. Given that all retail suppliers are at the same time public
suppliers, this essentially covers the entire market.

- According to the information provided by the applicant upon request of the Secretariat,
Centrex Europe Energy & Gas AG is a holding company which is 100%-owned by GPB
Investment Advisory Limited which in turn is owned by GPB-DI Holdings Limited (91%) and
Acorus Investments Limited Lampousas (9%). Acorus Investments Limited Lampousas is
fully-owned by GPB-DI Holdings Limited which in turn is fully-owned by Gazprombank, a
Gazprom subsidiary. The shareholders of Gazprombank include Gazprom (35.5414% of the
ordinary shares), the non-State pension fund GAZFOND (49.6462% of the ordinary shares),
the Russian Federation (100% of the preferred shares Type A) and the State Corporation
Deposit Insurance Agency (100% of the preferred shares Type B).14

6 Official Gazette of FYR — International Treaties No. 4/96.

7 The Preliminary Decision incorrectly lists Central ME Energy and Gas Vienna as the owner of these shares.
8 http://www.gazprom.com/about/production/.

9 http://www.gazprom.com/about/marketing/europe/.

10 Decision of the Government of the Republic of Serbia on the Establishment of a Public Enterprise for Transport, Storage,
Distribution and Trade of Natural Gas (Official Gazette of RS No. 60/05, 51/06, 71/09, 22/10, 16/11, 35/11 and 13/12).

11 Law on Public Utilities of the Republic of Serbia (Official Gazette of RS No. 119/12).

12 Srbijagas holds a licence for natural gas transmission and transmission system operation No 0146/13-N"-TCY, as issued
by AERS on 31 October 2006 by the Decision No 311.01-42/2006-J1-1 for a period of 10 years.

13 Srbijagas holds a license fur supply of natural gas No 002/06-J1I'-24, as issued by AERS on 18 August 2006 by the
Decision No 311.01-43/2006-/1-1, and a license for public supply of natural gas No 0216/13-J/1l"-JCH, as issued by AERS
on 28 December 2012 by the Decision No 311.01-99/2012-11-I.

14 The shareholders are listed under http://www.gazprombank.ru/eng/about/shareholders/.
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Centrex Europe Energy &
Gos AG

100%

GPEB Investiment Advisary
Limited

Acorus Investments Lmited |

—

GPE-DI Holdings Limited
Lompousas

100%

100%

| Gozprombank |

Yugorosgaz holds licenses for natural gas distribution (No. 311.01-32/2006-L-1) and natural gas
distribution system operation (No. 311.01-31/2006-L-I) as well as licenses for natural gas public
supply (No. 311.01-09/2013-L-I) and natural gas trade in the open market (No. 006/06-LG-24/1-91
of 1 December 2015).

On 11 December 2012, Yugorosgaz established Yugorosgaz-Transport as a fully-owned subsidiary
(Decision on the establishment of the limited liability company “Yugorosgaz-Transport” LLC, Ni§, No.
0-53). Yugorosgaz-Transport was registered as a limited liability company in October 2015.

Yugorosgaz-Transport holds a licence for pursuing energy activities related to transport and natural
gas transport system management (No. 311.01-50/2013-L-1), dated 28 August 2013. It operates
pipelines located in Southern Serbia, namely the gas transmission pipelines Pojate — Nis (MG-09)
and Nis — Leskovac (MG-11) as well as the gas distribution pipeline RG 11-02. For this purpose,
Yugorosgaz-Transport entered into an agreement on the lease of these pipelines with Yugorosgaz
on 5/6 February 2014. Under Article 4 of the lease agreement, Yugorosgaz-Transport undertakes to
maintain and manage the transport system and to bear all expenses of day-to-day maintenance.
During 2016, some 43 mcm of natural gas were transported through the system operated by
Yugorosgaz-Transport, mostly for district heating companies.

.  The Preliminary Decision

In December 2014, the Republic of Serbia adopted a new Energy Law, which transposes the Third
Energy Package, and includes provisions on unbundling and certification. The Serbian Energy Law
requires unbundling of TSOs according to one of the three models envisaged also by the Gas
Directive: ownership unbundling, independent system operator or independent transmission
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operator.1s Under Article 239 of the Energy Law, certification is a prerequisite for obtaining a license.
Yugorosgaz-Transport has applied for certification under the ISO model.1s

Yugorosgaz-Transport submitted a first application for certification as an ISO to AERS on 8 February
2016. The company withdrew the application on 3 June 2016. Subsequently, AERS terminated the
procedure for certification on 8 June 2016 in line with Article 121 of the Law on General
Administrative Procedure.17

On 4 October 2016, AERS informed the Secretariat that Yugorosgaz-Transport had (re)submitted
its application for certification as an ISO on 12 August 2016 in accordance with Articles 240 and 241
of the Energy Law. The Preliminary Decision concerns this second application for certification by
Yugorosgaz-Transport.

In its operative part, the Preliminary Decision certifies Yugorosgaz-Transport under the 1SO model.
The Preliminary Decision is based on the application by Yugorosgaz-Transport and accompanying
documentation, including a number of statements made by the management of Yugorosgaz-
Transport and its parent company, Yugorosgaz. The Preliminary Decision also takes into account
Yugorosgaz’ and Yugorosgaz-Transport’s corporate governance, its assets and resources, system
development planning and financing, as well as the relevant international agreements. Based on the
assessment, the operative part of the Preliminary Decision also requires Yugorosgaz-Transport,
within twelve months from the adoption of the final decision on certification, to

‘take all necessary actions with authorized bodies of the Republic of Serbia in order to
harmonise the Law on Ratification of the Agreement between the Federal Government of the
Federal Republic of Yugoslavia and the Government of the Russian Federation on
Cooperation on Construction of Gas Pipeline on the Territory of the Federal Republic of
Yugoslavia (“Official Gazette of FYR — International Treaties”, No. 4/96), the Law on
Ratification of the Treaty establishing the Energy Community between the European
Community and the Republic of Albania, Republic of Bulgaria, Bosnia and Herzegovina,
Republic of Croatia, Former Yugoslav Republic of Macedonia, Republic of Montenegro,
Romania, Republic of Serbia and the United Nations Interim Mission in Kosovo in line with
the United Nations Security Council Resolution (“Official Gazette of RS”, No. 62/06) and the
Energy Law (“Official Gazette of RS”, No. 145/14) so as to harmonise its organization and
operations in a manner providing compliance with conditions concerning the independence
of the system operator in line with the model of independent system operator;

submit a ten-year transmission system development plan adopted in line with the Energy
Law (which was approved by the Energy Agency), programme for non-discriminatory
behavior adopted in line with the Energy Law (which was approved by the Energy Agency)
and a legal document signed together with the transmission system owner providing
guarantees for the financing of transmission system development.”

15 Article 223 of the Energy Law.
16 Article 227 of the Energy Law.
17 Official Gazette of RS No. 33/97, 31/01 and 30/10.
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Moreover, Yugorosgaz-Transport is requested to report on the actions taken to comply with these
obligations once a month. In case of non-compliance, the Preliminary Decision envisages that

“... the Energy Agency of the Republic of Serbia will launch a new certification procedure in
order to reevaluate the conditions for certification and adopt a decision on the withdrawal of
the certificate referred to in item 1 hereof. “

lll.  Assessment of the Preliminary Decision
1. The ISO model of unbundling

The unbundling provisions were designed to separate, in vertically integrated undertakings
(hereinafter “VIU”),1s control over transmission system operation as a natural monopoly, on the one
hand, and over production and supply activities as competitive activities, on the other hand, to
eliminate potential conflicts of interest between transmission and other activities performed by
VIUs.19 The rules on unbundling thus aim to prevent VIUs from using their privileged position as
operators of a transmission network by obstructing access of network users other than their affiliated
companies to their network or other conduct affecting fair and undistorted competition, market
integration or infrastructure investment.

Against this background, the ISO model enshrined in Article 14 of the Gas Directive envisages that
the transmission network is not managed by the VIU, including any of its subsidiaries, but by an
operator which is fully independent from supply and production interests in the VIU and at the same
time effectively performs all TSO functions required by the Gas Directive and the Gas Regulation,
most notably operation, development and maintenance of the system. As a precondition, it must be
ensured that the ISO has the necessary powers and resources to operate the system independently
from the VIU.

In particular, an ISO may only be certified by a national regulatory authority if it fulfils all requirements
listed in Article 14(2) of the Gas Directive namely:

- The candidate ISO has demonstrated that it complies with the requirements of Article 9(1)(b),
(c), and (d) of the Gas Directive (Article 14(2)(a));

- The candidate ISO has demonstrated that it has at its disposal the required financial,
technical, physical and human resources to carry out the tasks of a TSO under Article 13 of
the Gas Directive (Article 14(2)(b));

- The candidate ISO has undertaken to comply with a ten-year network development plan
monitored by the regulatory authority (Article 14(2)(c));

- The transmission system owner has demonstrated its ability to comply with its obligations
under Article 14(5) of the Gas Directive (Article 14(2)(d)), namely to provide all the relevant
cooperation and support to the ISO for the fulfiiment of its tasks, finance the investments
decided by the ISO and approved by the regulatory authority or give its agreement to

18 A VIU is defined in Article 2(20) of the Gas Directive as “a natural gas undertaking or a group of natural gas undertakings
where the same person or the same persons are entitled, directly or indirectly, to exercise control, and where the
undertaking or group of undertakings perform at least one of the functions of transmission, distribution, LNG or storage,
and at least one of the functions of production or supply of natural gas”.

19 Secretariat Opinion 1/16 of 3 February 2016 on certification of TAP AG; Opinion 1/17 of 23 January 2017 on certification
of OST.
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financing by any interested party including the I1SO, provide for the coverage of liability
relating to the network assets, and provide guarantees to facilitate financing any network
expansions;

- The candidate ISO has demonstrated its ability to comply with its obligations under the Gas
Regulation (Article 14(2)(e)).

Only under these conditions may the VIU still retain the ownership of the network. As system owner,
the VIU’s activities must be limited to enabling the ISO to carry out its tasks by fulfilling the obligations
laid down in Article 14(5) of the Gas Directive.zo Article 15 of the Gas Directive further requires legal
and functional unbundling of the transmission system owner from the other activities of the VIU.

In the following, the Secretariat will verify whether the Preliminary Decision applies these criteria
correctly. In doing so, the Secretariat agrees with the Preliminary Decision that the transmission
system operated by Yugorosgaz-Transport belonged to a VIU, Yugorosgaz, on 6 October 2011, the
cut-off date set by Article 9(8) of the Gas Directive. Hence, Yugorosgaz-Transport was eligible to
apply for certification under the ISO model.

a. Compliance with Article 14(2)(a) of the Gas Directive

Article 14(2)(a) of the Gas Directive determines that an ISO may be designated only where it
complies with Articles 9(1)(b), (c) and (d) of the Gas Directive. These provisions aim at establishing
the independence of the system operator by separating the exercise of control over or any rights in
production and supply activities, on the one hand, and transmission activities on the other hand. The
term ‘control’ is defined in Article 2(36) of the Gas Directive as “any rights, contracts or any other
means which, either separately or in combination and having regard to the considerations of fact or
law involved, confer the possibility of exercising decisive influence on an undertaking, in particular
by: (a) ownership or the right to use all or part of the assets of an undertaking; (b) rights or contracts
which confer decisive influence on the composition, voting or decisions of the organs of an
undertaking.”21 The rights include in particular the power to exercise voting rights, the holding of a
majority share and the right to act as, as well as the power to appoint members of the TSO’s
corporate bodies and those legally representing the TSO (Article 9(2) of the Gas Directive). Article
225 of the Energy Law corresponds to Article 9 of the Gas Directive.

The Preliminary Decision assesses Yugorosgaz-Transport’s compliance with the requirement of
independence of the TSO prescribed by Article 225 of the Energy Law and comes to the conclusion
that no proof has been submitted as regards “the independence of the management body of the
entity performing natural gas production or supply and natural gas transmission”.22 AERS
acknowledges that compliance with the requirements for certification according to the ISO model
requires “complete reorganisation of the founder of Yugorosgaz-Transport”. The Secretariat agrees
with AERS that the requirement of independence of Yugorosgaz-Transport from any natural gas
production and supply activity is not fulfilled.

Firstly, the Secretariat recalls that already in 2014, the Ministerial Council found upon Reasoned
Request by the Secretariat “that by failing to ensure the independence of its transmission system

20 See Commission’s Opinion on certification of Trans Austria Gasleitung GmbH, C(2013) 649, 04.02.2013.

21 This definition is taken from the Council Regulation (EC) No. 139/2004 of 20 January 2004 on the control of
concentrations between undertakings and should be interpreted accordingly (recital 10 of the Gas Directive).

22 AERS Preliminary Decision, p. 9.
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operator Yugorosgaz Transport in terms of its organisation and decision-making from other activities
not relating to transmission, fails to comply with Articles 9(1) and 9(2) of Directive 2003/55/EC” 23 i.e.
functional unbundling between the transmission company and its parent, Yugorosgaz. This breach
has not been rectified and should have been taken into account by AERS in its Preliminary Decision.

Secondly, the parent company Yugorosgaz holds 100% of the shares of Yugorosgaz-Transport, i.e.
the majority (see Article 9(2)(c) of the Gas Directive) and therefore exercises direct control over the
latter. The Articles of Association of Yugorosgaz-Transport reflect that relation of direct and
unfettered control. According to Article 26 of the Articles of Association, a representative of its sole
shareholder Yugorosgaz is entitled to vote at the Shareholders Assembly (see Article 9(2)(a) of the
Gas Directive) as its sole member. The Shareholders Assembly controls and supervises the
management of Yugorosgaz-Transport (Article 27 Articles of Association). This corresponds to the
Company Law, in accordance with which Yugorosgaz-Transport is organized in the form of a one-
tier governance (shareholders assembly and management, no supervisory board).24 Finally, the
Director of Yugorosgaz-Transport is appointed by the Shareholders Assembly (Article 54 Articles of
Association), i.e. by the representative of Yugorosgaz (see Article 9(2)(b) of the Gas Directive). He
can also be removed by the Shareholders Assembly (even without reasons, Article 54 Articles of
Association). According to Article 55 of the Articles of Association, the Director represents the
company. However, Article 55 of the Articles of Association provides that the Director of Yugorosgaz-
Transport needs the approval of the Shareholders Assembly for any decision above EUR 10.000,00.

As a consequence, Yugorosgaz-Transport fails to comply with the requirements of Article 14(2)(a)
read in conjunction with Articles 9(1)(b) and (c) of the Gas Directive as its sole shareholder
Yugorosgaz performs activities of supply of natural gas (as evidenced by the respective licenses)
and directly exercises control over and rights in Yugorosgaz-Transport.

Thirdly, the Secretariat considers that Yugorosgaz-Transport is also not independent of the
shareholders of its parent company Yugorosgaz, namely Gazprom, and potentially Centrex Europe
Energy & Gas AG and Srbijagas. AERS has not assessed this aspect in its Preliminary Decision.
The Secretariat’s following comments are based solely on the shareholding and would have to be
adapted in case a shareholders’ agreement or any other arrangement exists which confers special
rights (voting rights, rights to appoint members in Yugorosgaz' bodies etc.) on individual
shareholders.

Gazprom owns 50% of Yugorosgaz’ shares. According to the definition of the term ‘control’ referred
to above, control by a company over another company is established if it can exercise decisive
influence over it. In this regard, two general situations are to be distinguished:2s First, the controlling
undertaking enjoys the power to determine the strategic commercial decisions of the other
undertaking; this power is typically conferred by the holding of a majority of voting rights in a company
(positive control). Second, the controlling undertaking is able to veto strategic decisions in an
undertaking, but does not have the power (on its own) to impose such a decision (negative control);
this power is typically conferred by one shareholder holding 50% in an undertaking whilst the

23 Ministerial Council Decision 2014/03/MC-EnC of 23 September 2014.
24 Official Gazette of RS No. 36/2011, 99/2011, 83/2014 — other law, 5/2015.

25 European Commission Consolidated Jurisdictional Notice under Council Regulation (EC) No 139/2004 on the control of
concentrations between undertakings, OJ 2008/C 95/01, para. 54.
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remaining 50% is held by several other shareholders.2s This corresponds to the case of Gazprom
which holds 50% in Yugorosgaz while the remaining 50% are held respectively by Srbijagas and
Centrex Europe Energy & Gas AG. Gazprom therefore exercises control over Yugorosgaz which in
turn (as has been demonstrated above) exercises control over Yugorosgaz-Transport.

Furthermore, Centrex Europe Energy & Gas AG owns 25% of Yugorosgaz’ shares. Although it
therefore constitutes a minority shareholder, it is ultimately held by Gazprombank which is 36% held
by Gazprom in turn, thereby potentially reinforcing Gazprom’s control over Yugorosgaz.

As a consequence, Yugorosgaz-Transport fails to comply with the requirements of Article 14(2)(a)
read in conjunction with Articles 9(1)(b) and (c) of the Gas Directive as Gazprom on the one hand
performs activities of natural gas production and supply and directly controls Yugorosgaz which is
active in gas supply and at the same time on the other hand indirectly (via its subsidiary Yugorosgaz)
exercises control over and rights in Yugorosgaz-Transport.

Srbijagas owns 25% of Yugorosgaz’ shares and therefore constitutes a minority shareholder with
the respective rights granted for such shareholdings under Serbian law. In this regard, the Secretariat
notes that according to a remark by Yugorosgaz at the hearing, Srbijagas needs to approve
Yugorosgaz’ representative at the Shareholders Assembly of Yugorosgaz-Transport. Special rights
of this kind might confer decisive influence and thereby control over Yugorosgaz. In case AERS finds
that Srbijagas exercises control over Yugorosgaz on account of special rights, Yugorosgaz-
Transport would fail to comply with the requirements of Article 14(2)(a) read in conjunction with
Articles 9(1)(b) and (c) of the Gas Directive also based on the fact that Srbijagas on the one hand
performs activities of natural gas supply and would directly control Yugorosgaz which is active in gas
supply and at the same time on the other hand would indirectly (via its subsidiary Yugorosgaz)
exercise control over and rights in Yugorosgaz-Transport.

Furthermore, the Secretariat notes that special rights, shareholder agreements or other de facto
arrangements between the shareholders of Yugorosgaz may result in joint control of these
shareholders over Yugorosgaz. Joint control exists where two or more undertakings have the
possibility of exercising decisive influence over another undertaking, i.e. have the power to block
actions which determine the strategic commercial behaviour of an undertaking. In practice, such joint
control may exist in case where minority shareholders have additional rights which allow them to
veto decisions which are essential for the strategic behaviour of the undertaking controlled (typically
related to budget, the business plan, major investments or the appointment of senior management).
Such control may also exist without veto rights, but if minority shareholders act together in exercising
their voting rights (either because of a legally binding agreement or if established on a de facto
basis).27 In case AERS finds that the parent companies of Yugorosgaz exercise joint control over
Yugorosgaz, Yugorosgaz-Transport would fail to comply with the requirements of Article 14(2)(a)
read in conjunction with Articles 9(1)(b) and (c) of the Gas Directive also based on the fact that
Yugorosgaz’ parent companies on the one hand perform activities of natural gas production and
supply and would directly control Yugorosgaz which is active in gas supply and at the same time on

26 European Commission Consolidated Jurisdictional Notice under Council Regulation (EC) No 139/2004 on the control of
concentrations between undertakings, OJ 2008/C 95/01, para. 58.

27 European Commission Consolidated Jurisdictional Notice under Council Regulation (EC) No 139/2004 on the control of
concentrations between undertakings, OJ 2008/C 95/01, paras. 62, 65 and 74.
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the other hand would indirectly (via their subsidiary Yugorosgaz) exercise control over and rights in
Yugorosgaz-Transport.

The Secretariat concludes that Yugorosgaz-Transport currently fails to comply with the requirements
of Article 14(2)(a) read in conjunction with Articles 9(1)(b) and (c) of the Gas Directive as Yugorosgaz
directly and Gazprom indirectly (through its control over its subsidiary Yugorosgaz) exercise control
over and rights in Yugorosgaz-Transport and are active in production and supply of natural gas.

Beyond an assessment of statutory control, AERS should have also investigated whether financial
incentives exist for Yugorosgaz and its shareholders that could influence their decision-making
powers in Yugorosgaz-Transport and, if that is the case, to ensure that remedies are put in place
that effectively remove this conflict of interest.zs

For the sake of completeness, the Secretariat also notes that for the purpose of Article 9(1)(b) of the
Gas Directive, Article 9(3) of the Gas Directive stipulates that the unbundling rules apply also across
the natural gas and electricity markets, thereby prohibiting joint influence over an electricity generator
or supplier and a natural gas TSO, or over a natural gas producer or supplier and an electricity
TSO.29 Compliance with this provision has not yet been assessed by AERS in its Preliminary
Decision. In this respect, the Secretariat would like to draw AERS’ attention to the fact that Gazprom
accounts for 14% of all electric power generated in Russiazo and is a supplier of electricity to the EU
market, i.e. the United Kingdom.s1 Moreover, Srbijagas, another shareholder of Yugorosgaz, is
owned by the Republic of Serbia, which also owns Elektroprivreda Srbije,s2 a company active in
trade of electricityss and electricity generation in Serbia.s4

b. Compliance with Article 14(2)(b) of the Gas Directive

Article 14(2)(b) of the Gas Directive provides that an ISO may be designated only where it has
demonstrated that it has at its disposal the required financial, technical, physical and human
resources to carry out its tasks under Article 13 of the Gas Directive. Article 13 of the Gas Directive
lists the core tasks of TSOs, namely to:

- operate, maintain and develop under economic conditions secure, reliable and efficient
transmission, storage and/or LNG facilities to secure an open market with due regard to the
environment, ensure adequate means to meet service obligations;

28 Commission Opinion on certification of Trans Austria Gasleitung GmbH, C(2013) 649, 04.02.2013.
29 Commission Opinion on certification of Elering AS, C(2016) 8255, 02.12.2016.

30 Gazprom website: http://www.gazprom.com/about/production/energetics/.

31 Gazprom UK website: https://www.gazprom-energy.co.uk/sme/business-electricity/.

32 Serbian Business Registers Agency website:
http://pretraga2.apr.gov.rs/EnterprisePublicSearch/Details/EnterpriseMembers/1080308?code=B7BD1C1DB1C9AAACD
5D901EB9654CE4C20AAD250.

33 Serbian Business Registers Agency website:
http://pretraga2.apr.gov.rs/EnterprisePublicSearch/Details/EnterpriseBusinessData/1080308?code=B7BD1C1DB1C9AA
ACD5D901EB9654CE4C20AAD250.

34 Total capacity of eight thermal power plants with 25 operating units is 5,171 MW. Total capacity of 16 hydro power plants
with 50 hydro generating units is 2,835 MW, which makes almost 34 % of total power potential of EPS. Information available
on EPS website: http://www.eps.rs/Eng/Article.aspx?lista=Sitemap&id=72.
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- refrain from discriminating between system users or classes of system users, particularly in
favour of its related undertakings;

- provide any other transmission system operator, any other storage system operator, any
other LNG system operator and/or any distribution system operator, sufficient information to
ensure that the transport and storage of natural gas may take place in a manner compatible
with the secure and efficient operation of the interconnected system; and

- provide system users with the information they need for efficient access to the system.

Similarly, Article 14(4) of the Gas Directive requires that the 1SO shall be responsible for “granting
and managing third-party access, including the collection of access charges and congestion charges,
for operating, maintaining and developing the transmission system, as well as for ensuring the long-
term ability of the system to meet reasonable demand through investment planning. When
developing the transmission system the independent system operator shall be responsible for
planning (including authorisation procedure), construction and commissioning of the new
infrastructure.”

As regards the availability of sufficient resources to fulfil these tasks, AERS relies on the statement
of the acting manager of Yugorosgaz-Transport, the Report of the Ministry of Energy, Development
and Environment Protection No. 18-1/12-02 on fulfilment of the requirements regarding the
professional staff for pursuing the energy-related activities to transport and natural gas transport
system management, the agreement on the delegation of activities of general interest between
Yugorosgaz-Transport and the Government of the Republic of Serbia, the energy licence for natural
gas transmission and transmission system operation, and the contract on lease of transmission
system. Based on these documents, the Preliminary Decision comes to the conclusion that
Yugorosgaz-Transport disposes over sufficient financial, technical, physical and human resources
to perform the functions of a TSO. However, based on the evidence provided, the Secretariat does
not support this conclusion.

First, a statement of the acting manager does not provide any evidence but constitutes a mere
assertion. Furthermore, the agreement on the delegation of activities of general interest between
Yugorosgaz-Transport and Serbia and the energy licence for natural gas transmission and
transmission system operation do not provide any information on the resources available to
Yugorosgaz-Transport but merely provide the legal basis for Yugorosgaz-Transport to engage in
transmission system operation.

Second, with regard to the necessary financial, technical and physical resources, the contract on
lease of the transmission system between Yugorosgaz and Yugorosgaz-Transport specifies the
transmission system of Yugorosgaz and stipulates the terms, including the price of USD 1,200.00
per month, for the lease of this system to Yugorosgaz-Transport. While one may thus conclude that
Yugorosgaz-Transport has the necessary physical assets at its disposal, the Preliminary Decision is
silent about any other equipment necessary for controlling gas flows and managing the system,
including, for instance, the necessary IT licenses.

As regards to financial resources, the Secretariat notes that according to Article 21 of the Articles of
Association of Yugorosgaz-Transport, its capital amounts to RDS 150,000.00 (about EUR 1.200) in
cash and it has assets amounting to RSD 398,588.37 (about EUR 3.200) (a passenger vehicle,
another vehicle, a computer, a monitor and two printers). In this regard, the Secretariat notes that
the evidence suggests that the assets (i.e. two cars, one computer and two printers) as well as the
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limited financial resources are insufficient for carrying out the tasks of a TSO, as listed in Articles 13
and 14(4) of the Gas Directive.

According to the information provided by Yugorosgaz-Transport upon request of the Secretariat, its
working capital needs are met through incoming transmission network use of service fees paid by
the users of the network. The Secretariat notes that the Preliminary Decision does not provide any
information on whether and how Yugorosgaz-Transport independently collects tariffs and congestion
charges (Article 14(4) of the Gas Directive), how much income the company generates in this way,
and how much it pays to its parent company in the form of dividends or other schemes.

Yugorosgaz-Transport also claims that it can call on Yugorosgaz as its sole shareholder should
resources additional to those received through transmission fees and/or commercial loans be
insufficient to cover its working capital requirements. There is no evidence for this in the Preliminary
Decision (unlike for investments, see below). Rather, the Secretariat notes that Article 55 of the
Articles of Association provides that the Director of Yugorosgaz-Transport needs the approval of the
Shareholders Assembly for any decision above EUR 10.000,00. This calls into question whether the
financial resources necessary for carrying out the tasks of a TSO are really “at the disposal of”
Yugorosgaz-Transport.

Third, with regard to the necessary human resources, based on the Ministry’s report, Yugorosgaz-
Transport has in total seven employees. The report lists one civil engineer responsible for technical
management tasks, two machine engineers responsible for operation of the network, and one
machine engineer, one electrical engineer and one mechanic responsible for maintenance of the
network. They all perform activities necessary for the technical operation and maintenance of the
transmission network. However, the Secretariat notes that the TSO’s tasks listed in Articles 13 and
14(4) of the Gas Directive also require expertise in other fields, such as market/regulatory, IT, law,
finance etc, for which further personnel would be necessary. Yugorosgaz-Transport asserts that it
does not rely on additional external experts or resources to perform its functions. This should have
been verified by AERS. In any event, it remains unclear how Yugorosgaz-Transport can
independently perform processes such as capacity allocation and congestion management
(including contract management), balancing, how it can initiate and implement investment processes
(including the conduct of market tests to assess demand for additional transmission capacities) etc
with the human resources existing inside the company. In that context, AERS should have also
investigated to what extent the resources necessary for the performance of the tasks of a TSO are
(still) available within Yugorosgaz, and to which extent the latter performs these tasks separately or
on behalf of Yugorosgaz-Transport. In this context, the Secretariat recalls that operation,
maintenance and development of the network belong to the core tasks of a TSO and are to be carried
out by the TSO itself. 35

Based on the existing evidence, the Secretariat considers that Yugorosgaz-Transport fails to comply
with the requirements of Article 14(2)(b) of the Gas Directive as Yugorosgaz seems not to have the
required financial, technical, physical and human resources to carry out its tasks under Article 13 of
the Gas Directive.

35 See also Commission’s Opinions on certification of Augstsprieguma tikls, C(2012)9108, 03.12.2012; Opinion on
certification of Trans Austria Gasleitung GmbH, C(2013) 649, 04.02.2013.
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c. Compliance with Article 14(2)(c) of the Gas Directive

According to Article 14(2)(c) of the Gas Directive, a candidate ISO can only be certified if it has
undertaken to comply with a ten-year network development plan monitored by the regulatory
authority. A TSO needs to submit such a ten-year network development plan based on existing and
forecast supply and demand every year to the regulatory authority; it shall contain efficient measures
in order to guarantee the adequacy of the system and the security of supply (Article 22 of the Gas
Directive).

According to the Preliminary Decision, Yugorosgaz-Transport has submitted a “Plan for the
Development of the Transmission System of Yugorosgaz-Transport” for the period 2015-2025. This
plan has not yet been approved by AERS, as required by Article 250 of the Energy Law. In the
hearing, Yugorosgaz confirmed that the development plan is in the process of being approved by
AERS, i.e. that the approval is only a question of formality. Moreover, the acting manager of
Yugorosgaz-Transport declared towards AERS that it will follow the ten-year natural gas
development plan. On this basis, AERS concludes that “it is established that the applicant submitted
proof that the applicant will follow the ten-year transmission system development plan”.

The Secretariat considers that AERS should have verified that Yugorosgaz-Transport is fully and
solely responsible for its long-term planning and the implementation (in particular constructing and
commissioning new infrastructure) of these plans, as required by Article 14(4) of the Gas Directive.ss
Currently, this is called into question by the company’s governance structure and the resulting full
control and influence of its parent company, Yugorosgaz, in the decision-making.

d. Compliance with Article 14(2)(d) of the Gas Directive

Article 14(2)(d) of the Gas Directive requires that the transmission system owner has demonstrated
its ability to comply with its obligations under Article 14(5) of the Gas Directive, namely to

- provide all the relevant cooperation and support to the 1SO for the fulfilment of its tasks
(Article 14(5)(a));

- finance the investments decided by the ISO and approved by the regulatory authority or give
its agreement to financing by any interested party including the 1ISO (Article 14(5)(b));

- provide for the coverage of liability relating to the network assets (Article 14(5)(c)); and

- provide guarantees to facilitate financing any network expansions (Article 14(5)(d)).

In its Preliminary Decision, AERS did not assess whether Yugorosgaz provides all the relevant
cooperation and support to Yugorosgaz-Transport for the fulfilment of its tasks as TSO (Article
14(5)(a) of the Gas Directive). Yugorosgaz-Transport claims in this regard that under the lease
agreement for the transmission system, Yugorosgaz has submitted all technical documentation that
is necessary for operating and maintaining the transmission system (Article 4 of the agreement), and
that no further information was required from Yugorosgaz.

Based on the agreement on investment financing between Yugorosgaz and Yugorosgaz-Transport
of May 2016, AERS comes to the conclusion that the contractual parties agreed that Yugorosgaz

36 See also Commission’s Opinion on certification of Gaz-System as the operator of the Polish section of Yamal-Europe
Pipeline, C(2015) 2008, 19.03.2015.
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will finance investments for the development of the transmission system as set out in the ten-year
transmission system development plan (Article 1 of the agreement) and covers all liabilities related
to the transmission system, including insurance of the network assets. The Secretariat sees no
reason to call that assessment into question.

However, in the Preliminary Decision, AERS concludes that the agreement does not cover
guarantees for the financing of the transmission system development. In this regard, Yugorosgaz
declared in the hearing that discussions with AERS regarding the form of such guarantee were
ongoing. In the operational part of the Preliminary Decision, AERS therefore requests Yugorosgaz-
Transport to submit a “legal document signed together with the transmission system owner providing
guarantees for the financing of the transmission system development”.

The Secretariat agrees with AERS’ conclusion that Article 14(5)(d) of the Gas Directive is not fulfilled
and welcomes the obligation to provide such a guarantee. However, the Secretariat considers the
deadline of 12 months for doing so too long and considers a deadline of not more than three months
sufficient.

e. Compliance with Article 14(2)(e) of the Gas Directive

Article 14(2)(e) of the Gas Directive requires the candidate ISO to demonstrate its ability to comply
with its obligations under the Gas Regulation. Under the Gas Regulation, TSOs shall:

- Third-party access services: ensure that they offer services on a non-discriminatory basis to
all network users (Article 14(1)(a)), provide both firm and interruptible third-party access
services (Article 14(1)(b)), offer to network users both long and short-term services (Article
14(1)(c)),

- Capacity-allocation and congestion-management: implement and publish non-discriminatory
and transparent capacity-allocation mechanisms (Article 16(2)), implement and publish non-
discriminatory and transparent congestions-management procedures which facilitate cross-
border exchanges in natural gas (Article 16(3)), regularly assess market demand for new
investment and when planning investments, assess market demand and take into account
security of supply (Article 16(5)),

- Transparency requirements: make public detailed information regarding the services it offers
and the relevant conditions applied, together with the technical information necessary for
network users to gain effective network access (Article 18(1)), publish reasonably and
sufficiently detailed information on tariff derivation, methodology and structure (Article 18(2)),
make public information on technical, contracted and available capacities on a numerical
basis for all relevant points including entry and exit points on a regular and rolling basis and
in a user-friendly and standardised manner (Article 18(3)), disclose this information in a
meaningful, quantifiably clear and easily accessible manner and on a non-discriminatory
basis (Article 18(5)), make public ex-ante and ex-post supply and demand information, based
on nominations, forecasts and realised flows in and out of the system (Article 18(6)), make
public measures taken as well as costs incurred and revenue generated to balance the
system (Article 18(6));

- Balancing: provide sufficient, well-timed and reliable on-line based information on the
balancing status of network users (Article 21(2));

- Trading of capacity rights: take reasonable steps to allow capacity rights to be freely tradable
and facilitate such trade in a transparent and non-discriminatory manner (Article 22).

13
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AERS bases its assessment in this respect exclusively on the statement of the acting manager of
Yugorosgaz-Transport according to which the company will perform natural gas transmission and
transmission system operation in line with the law. The Preliminary Decision concludes that this
requirement is fulfilled.

In this respect, Yugorosgas-Transport merely declared that it has adopted the Natural Gas
Transmission Network Code which includes provisions on access to the transmission system and
capacity allocation as well as confidentiality obligations.

The Secretariat recalls that a statement of the acting manager does not provide any evidence but
constitutes a mere assertion. Moreover, the Secretariat notes that AERS did not assess how
Yugorosgaz-Transport — without interference of the system owner — implements the Network Codes
with its very limited human resources. In particular, AERS should have investigated how
Yugorosgaz-Transport grants and manages third-party access, including the collection of access
charges (tariff) and congestion charges. AERS did also not assess how Yugorosgaz-Transport
calculates the available capacity, performs capacity allocation and congestion management and
balancing of its system, key tasks of an independent TSO under Energy Community law.

Moreover, the Preliminary Decision does not asses if and how Yugorosgaz-Transport cooperates
with other transmission system operators at regional level.

f. Unbundling of the transmission system owner

Article 15 of the Gas Directive requires legal and functional unbundling of the transmission system
owner. Legal unbundling requires that the network is owned by a company separate from the other
activities not related to transmission, distribution and storage and must be responsible for all the
decisions assigned to the transmission system owner under the Gas Directive. Functional
unbundling requires that this company is independent in terms of its organisation and decision
making from other activities not related to transmission. In particular, Article 15(2) of the Gas
Directive sets the following minimum criteria:

- Persons responsible for the management of the transmission system owner shall not
participate in company structures of the integrated natural gas undertaking responsible,
directly or indirectly, for the day-to-day operation of the production and supply of natural gas;

- Appropriate measures shall be taken to ensure that the professional interests of persons
responsible for the management of the transmission system owner are taken into account in
a manner that ensures that they are capable of acting independently;

- The transmission system owner shall establish a compliance programme, which sets out
measures taken to ensure that discriminatory conduct is excluded, and ensure that
observance of it is adequately monitored.

In the Preliminary Decision, AERS comes to the conclusion that there is no legally separate company
designated as transmission system owner. AERS acknowledges that compliance with the
requirements for certification according to the ISO model requires “complete reorganisation of the
founder of Yugorosgaz-Transport”.

14
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The Secretariat agrees with AERS’ conclusion regarding non-compliance with Article 15 of the Gas
Directive. Yugorosgaz is not independent in terms of legal form, organisation and decision-making
process from other activities which are not related to natural gas transmission.

As has been pointed out above, Yugorosgaz is active in the business of natural gas distribution and
wholesale and retail supply of natural gas. It follows that it is not independent from other activities
which are not related to natural gas transmission and distribution. Yugorosgaz, the network owner
is not legally unbundled because the owner of the network is not a company separate from the other
activities not related to transmission. Moreover, functional unbundling is also not complied with as
there is no separate organisational structure and therefore not separate decision-making regarding
transmission ownership on the one hand and other activities not related to transmission ownership
on the other hand.

As a consequence, Yugorosgaz fails to comply with the requirement of Article 15 of the Gas Directive
because it is not legally nor functionally unbundled from other activities that are not related to natural
gas transmission as Yugorosgaz is active in distribution and supply of natural gas.

2. Obligations imposed by the Preliminary Decision

Although AERS rightly finds that Yugorosgaz-Transport currently does not meet the requirements of
the 1ISO model of unbundling as stipulated in the Gas Directive and the Energy Law, the Preliminary
Decision nevertheless certifies Yugorosgaz-Transport as an ISO under point 1 of the Preliminary
Decision. Under point 2, the Preliminary Decision obliges Yugorosgaz-Transport to take specific
actions within 12 months, as displayed above. In particular, AERS obliges Yugorosgaz-Transport to
1) take all necessary measures (together with the authorities of the Republic of Serbia) to harmonize
the IGA of 1996, the Energy Community Treaty and the Energy Law “so as to harmonise its
organization and operations in a manner providing compliance with conditions concerning the
independence of the system operator in line with the model of independent system operator”, 2) to
submit a ten-year transmission system development plan (which was approved by AERS), 3) to
submit a programme for non-discriminatory behavior adopted (which was approved by AERS), and
4) to submit a guarantee for the financing of transmission system development signed by
Yugorosgaz-Transport and Yugorosgaz. The Secretariat considers these obligations not suitable or
appropriate to remedy the lack of compliance with the ISO model.

Firstly, these obligations only address partly the concerns identified above.

Secondly, obligation 1) in particular is too broad, unclear and vague as to what Yugorosgaz-
Transport is concretely obliged to do and can do. It is unclear already whether Yugorosgaz-Transport
is merely under an obligation to act or is obliged to reach a specific result, i.e. the harmonisation of
the treaties and laws listed. It is also not clear how Yugorosgaz-Transport, a commercial company,
can influence the amendment of a treaty under public international law. The competences are with
the Government and Parliament of the Republic of Serbia which are not addressees of the
certification decision. At the hearing, the representative of AERS conceded that the obligation was
deliberately formulated in an open manner to create the possibility for exploring options of how to
achieve unbundling of Yugorosgaz-Transport with the agreement of the Government of Serbia and
the Russian Federation. The putative obligation is thus rather an impulse for a political solution of a
problem of non-compliance with Energy Community and Serbian law.
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Furthermore, the obligation does not specify what changes are required in order to harmonise the
IGA, the Energy Community Treaty and the Energy Law. Upon review of the IGA, the Secretariat did
not find a clause prohibiting Yugorosgaz to transfer the operation of the transmission network to an
independent entity as long as it remains the owner of the assets.s7 Consequently, amendments to
the IGA are neither necessary nor suitable in order to address the instances of non-compliance
identified. What is necessary instead is to change the corporate structure of Yugorosgaz-Transport
and Yugorosgaz in order to comply with the ISO model.

Moreover, the Secretariat recalls that Article 101 of the Energy Community Treaty provides that “to
the extent that agreements [concluded by a Contracting Party before the signature of the Energy
Community Treaty] are not compatible with the Treaty, the Contracting Party concerned shall take
all appropriate measures to eliminate the incompatibilities established no later than one year after
the date of entry into force of the Treaty”. Appropriate measures include amendments of international
agreements or their termination.ss Hence even if it were to be assumed that the IGA opposes
unbundling of Yugorosgaz-Transport it should not be in force any longer and not applied by the
Serbian authorities.

The scope of obligation 2) is also unclear as Yugorosgaz-Transport apparently did submit a ten-year
transmission system development plan to AERS. What is missing is rather the latter’'s approval.

Thirdly, the obligations do not constitute actual conditions for Yugorosgaz-Transport certification as
certification is supposed to take effect immediately and not only after the compliance with the
obligations imposed. Instead, the consequence in case of non-compliance with the obligation at the
end of the 12-months deadline set is that AERS will launch a new certification procedure and
reevaluate the conditions for certification and potentially adopt a decision on the withdrawal of the
certificate. The Secretariat notes that launching a new certification procedure is possible already
under Article 10(4)(b) of the Gas Directive and does not add value in the context of the present
procedure.

In practice, this arrangement means that Yugorosgaz-Transport is certified for at least a year without
meeting the requirements necessary for compliance with the provisions of the ISO model and thus
in breach of Energy Community law. The representative of AERS explained at the hearing that
certifying Yugorosgaz-Transport regardless of its compliance with the unbundling regime is required
as Yugorosgaz-Transport should continue operating the network. If it loses its license, there would
be no other licensed TSO to take over the operation of the network. Srbijagas, the other gas TSO in
Serbia, currently operates without a license because it also failed to unbundle even with the Second
Energy Package. The Secretariat considers justification of one breach of Energy Community law by
another one not appropriate in this context.

3. The assessment under Article 11 of the Gas Directive

In case of certification of a TSO which is controlled by a person or persons from a third country or
third countries, Article 11 of the Gas Directive applies. Under this provision, the regulatory authority

37 Article 1 of the IGA provides that the new company’s purpose is to project, build and finance the work and exploitation
of gas pipelines, to sell the natural gas transported through them to consumers in Yugoslavia, and potentially to transit gas
through the (then) Federal Republic of Yugoslavia. Article 3 of the IGA provides that the gas pipelines shall be the property
of this new company.

38 See e.g. ECJ C-62/98 Commission/Portugal [2000] ECR 1-5215.
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must refuse certification if it has not been demonstrated that the entity concerned complies with the
applicable unbundling requirements (Article 11(3)(a) of the Gas Directive), and/or that granting the
certification would not put at risk the security of supply of the Contracting Party and the Energy
Community (Article 11(3)(b) of the Gas Directive). These provisions were transposed by Articles 245
and 246 of the Energy Law in Serbia.

In the administrative procedure leading up to the Preliminary Decision, AERS had requested
Yugorosgaz-Transport to be notified of “all the circumstances which could lead to the situation where
a person or persons from a third country or third countries could take control over the transmission
system operator or over the transmission system”. Yugorosgaz-Transport replied to that request that
no such circumstances exist. This assessment was evidently limited to the ownership structure of
Yugorosgaz-Transport itself, i.e. with Yugorosgaz as sole shareholder. Yet, AERS in its Preliminary
Decision seems to recognize the applicability of (the provisions transposing) Article 11 of the Gas
Directive as it informed the Ministry of Energy and Mining as well as the Secretariat, as envisaged
by Article 245(2) of the Energy Law. The Ministry issued an opinion on the impact on security of
supply for Serbia or the region, as envisaged by Article 246(2) of the Energy Law.

The Secretariat agrees that Article 11 of the Gas Directive is applicable to the case at hand. As has
been pointed out above, Yugorosgaz-Transport is a fully-owned subsidiary of Yugorosgaz, which in
turn is controlled, within the meaning of Article 2(36) of the Gas Directive, by Gazprom. Gazprom is
a legal person from a third country, Russia. Through its control over Yugorosgaz, it exercises indirect
control over Yugorosgaz-Transport.

Article 11 of the Gas Directive ensures, firstly, that the rules on unbundling are fully respected
throughout the Energy Community, by companies from Parties to the Treaty but also from third
countries. Secondly, the control of networks by foreign companies can potentially threaten security
of supply in the Energy Community, for example if the owner(s) of the transmission system also act
as major suppliers and could use their control over the network to prevent alternative sources of
supply from entering the market.ss

With regard to the first condition set by Article 11(3) of the Gas Directive, AERS in its Preliminary
Decision, did not assess whether Gazprom complies with the unbundling provisions of Article 9 of
the Gas Directive. As has been pointed out above, Gazprom is active in the exploration, production,
transportation, storage, processing and sales of gas. It therefore does not comply with the
independence requirements laid down in Article 9(1) and (2) of the Gas Directive.

As regards the second condition, the Secretariat recalls that a comprehensive assessment of
whether the certification of a TSO controlled by a person from a third country will put at risk the
security of energy supply domestically and for the entire Energy Community is one of the essential
elements of the certification also for the present case.s Security of energy supply is an essential
element of public security and is intrinsically linked to well-functioning and open gas markets.
According to Recital 22 of the Gas Directive, “[tlhe security of supply of energy to the Community
requires, in particular, an assessment of the independence of the network operation, the level of the
Community’s and individual Contracting Parties’ dependence on energy supply from third countries,
and the treatment of both domestic and foreign trade and investment in energy in a particular third

39 See Cabeau in Jones, EU Energy Law, Vol. I, 3rd edition, para. 4.96 et seq.

40 See also Commission’s Opinion on certification of Gaz-System as the operator of the Polish section of Yamal-Europe
Pipeline, C(2015) 2008, 19.03.2015.
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country.” The aspects to be taken into account in the comprehensive security of supply test include
the rights and obligations of the Energy Community with respect to that third country (i.e. Russia)
arising under international law, the rights and obligations of the Republic of Serbia with respect to
that third country (i.e. Russia) arising under agreements concluded with it, insofar as they are in
compliance with Energy Community law, as well as any other specific facts and circumstances of
the case and the third country concerned.s:

In the Preliminary Decision, AERS merely refers to the result of the Ministry of Energy and Mining’s
security of supply assessment, without reviewing itself the conditions laid down in Article 11 of the
Gas Directive and Article 246 of the Energy Law. At the hearing, the representative of AERS
explained that AERS is in charge of assessing risks for the security of supply while taking into
account the opinion of the Ministry. In the case at hand, AERS accepted and endorsed the
assessment of the Ministry without further elaboration.

The Ministry of Energy and Mining, in its security of supply assessment, took into account the limited
length of the gas system owned by Yugorosgaz (around 5% of the overall Serbian gas transmission
system), the lack of interconnectors of Yugorosgaz’ system with neighbouring countries, and the
market in Serbia. The Ministry concludes that the certification will not affect the security of natural
gas supply of Serbia or of the region because Yugorosgaz-Transport will have to comply with the
provisions of the Energy Law and will perform its duties and tasks lawfully; otherwise its license
would be revoked.

The Secretariat considers that the risk assessment performed by the Ministry and endorsed by AERS
does not satisfy the standards required by Article 11(3)(b) of the Gas Directive.

The mere fact that the TSO needs to comply with the applicable legislation is of limited relevance, if
any, as an element in the security of supply test. The legislator has clearly established the security
of supply assessment as an additional test to that of the compliance with the Third Energy Package.2

Instead, the aspects to be considered and assessed by AERS should include at least

- the rights and obligations of Serbia with respect to Russia under the intergovernmental
agreement referred to in the Preliminary Decision, including an assessment of compliance
with Energy Community law (see also above);

- an assessment of the risk of acts by the Russian Federation or acts by Gazprom and
companies affiliated to them that render it impossible or more difficult for Yugorosgaz or
Yugorosgaz-Transport to comply with Energy Community lawas;

- the dependence of Serbia and the Energy Community on Gazprom as a gas supplier;

- the market positions and the commercial interests of the companies exercising direct or
indirect control over Yugorosgaz-Transport and active on the market of gas supply in Serbia
and/or the Energy Community. This goes for Yugorosgaz as well as two of its parents,
Gazprom and Srbijagas. The risk assessment needs to establish and take into account the
market position of all three companies, including dominance, on the Serbian and/or Energy

41 According to Article 10(1) of Ministerial Council Decision 2011/02/MC-EnC, AERS shall also take into account the rights
and obligations resulting from association or trade agreement between Serbia and the European Union.

42 See Commission’s Opinion on certification of DESFA, C(2014) 7734, 17.10.2014.

43 See Commission’s Opinion on certification of DESFA, C(2014) 7734, 17.10.2014; Commission’s Opinion on certification
of Gaz-System as the operator of the Polish section of Yamal-Europe Pipeline, C(2015) 2008, 19.03.2015.
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Community (in particular Eastern and South Eastern European) gas markets. AERS should
in particular assess the risk that Yugorosgaz and/or its shareholders exercise their control
over the transmission system operated by Yugorosgaz-Transport in a way that would favour
gas supplied by or purchased (by Yugorosgaz and Srbijagas) from Gazprom to the detriment
of other network users;

- the importance of Yugorosgaz’ network for security of supply in Serbia and the Energy
Community. While the length and the location of the transmission network and the number
of customers supplied through it should be taken into account in such an assessment, it
cannot be limited to these factors nor can it be static. Although it is true that at the moment
there are no gas pipelines connected with the transmission systems of neighbouring
countries in the part of the system owned by the Yugorosgaz, this is likely to change in the
foreseeable future. The aim of the Serbian-Bulgarian interconnector (IBS) project is to
construct a new gas pipeline route connecting the national gas transmission networks of
Bulgaria and Serbia.ss The latest 2017 Memorandum of Understanding signed between
Serbia and Bulgaria foresees start of operation by the end of 2020. This project is of
overriding importance for diversification of gas supply in Serbia as it will reduce the
dependence on gas from a single source, Russia, as well as for the wider region. The pipeline
will improve diversification of routes and the interconnectivity of natural gas markets in South
East Europe. The assessment should thus extend to the market and security of supply in all
countries connected to and through the gas network of Serbia. Due to the topology of the
Serbian grid, the network owned by Yugorosgaz will be connected to IBS close to the city of
Ni$ and will be integrated in the route for the transport of gas passing through IBS. It will thus
be of strategic importance for the security of supply of Serbia and the Energy Community
that Yugorosgaz-Transport, and its direct and indirect shareholders, do not and have no
incentive to frustrate the connection and operation of this pipeline;

- an assessment of which additional safeguards and remedies (i.e. going beyond of what is
necessary to ensure compliance with the 1SO unbundling model) might be necessary to
neutralize the risks identified, including but not limited to the suspension of voting and other
non-financial rights in Yugorosgaz-Transport and/or Yugorosgaz.ss

IV. Conclusion

Based on the information displayed in the Preliminary Decision and all other information obtained in
the course of the present procedure, the Secretariat concludes that Yugorosgaz-Transport is
currently not able to operate the system effectively and independently from the system owner
Yugorosgaz. Most notably, Yugorosgaz-Transport is still directly and indirectly controlled by persons
active in production and/or supply of natural gas or electricity (Article 14(2)(a) of the Gas Directive),
does not seem to have at its disposal the required resources for carrying out its tasks as TSO (Article
14(2)(b) of the Gas Directive), and does not seem to have the ability to comply with all tasks and
obligations of a transmission system operator independently (Article 14(2)(d) and (e) of the Gas
Directive). Moreover, Yugorosgaz currently does not comply with the unbundling requirements set
out in Article 15 of the Gas Directive. Finally, it has not been demonstrated that granting certification

44 The interconnection will be 108 km long in Serbia and will be a reversible line, with capacity planned at 1.8 bcm/year,
with an option to increase the volumes up to 4.5 bcm/year. A grant co-financing agreement for the Serbian section has
been reached in January 2017, amounting to approximately EUR 49.7 million within the framework of national IPA. The
Serbian government set aside approximately EUR 7.4 million for permitting and land purchase. Although Srbijagas has not
taken any investment decision so far, the Secretariat is of the opinion that this project is in an advanced phase.

45 See Commission’s Opinion on certification of DESFA, C(2014) 7734, 17.10.2014; Commission’s Opinion on certification
of Gaz-System as the operator of the Polish section of Yamal-Europe Pipeline, C(2015) 2008, 19.03.2015.
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to Yugorosgaz-Transport will not put at risk the security of supply of Serbia and the Energy
Community as required by Article 11 of the Gas Directive.

The Secretariat considers that Yugorosgaz-Transport can currently not be certified as envisaged by
the Preliminary Decision.

Pursuant to Article 3 of the Gas Regulation, AERS shall take the utmost account of the above
comments of the Secretariat when taking its final decision regarding the certification of Yugorosgaz-
Transport. AERS shall also communicate its final decision to the Secretariat and publish its decision
together with the Secretariat’s Opinion.

The Secretariat will publish this Opinion on its website. The Secretariat does not consider the
information contained therein to be confidential. AERS is invited to inform the Secretariat within five
working days following receipt of this opinion whether and why it considers that this document
contains confidential information which it wishes to have deleted prior to such publication.

Vienna, 22 April 2017

( . Sy
Janez Kopac Dirk Buschle
Director Deputy Director/Legal Counsel

20



17th MC/Annex 12a

ENERGY AGENCY OF THE REPUBLIC OF SERBIA
No: 311.01-2/2016-C-|

Date: June 20, 2017

Belgrade, Terazije 5/V

Acting upon the application of the Limited Liability Company , Yugorosgaz-Transport”, Nis
with headquarters in NiS, 6 Zetska Street, Company Registration Number: 20884665, Tax
Identification Number: 10785961, of August 12, 2016 for certification of natural gas transmission
system operator as an independent system operator, in line with Article 39, paragraph 1 and
Article 49, paragraph 3 in connection with Articles 240 and 241 of the Energy Law (“Official
Gazette of RS”, No. 145/14), Article 24 of the Rulebook on Energy Licence and Certification
(“Official Gazette of RS”, No. 87/15), and Article 12 of the Statute of the Energy Agency of the
Republic of Serbia (“Official Gazette of RS”, No. 52/05), on the 373" regular session held on June
20, 2017, the Council of the Energy Agency of the Republic of Serbia adopted:

DECISION

1. A certificate is issued to the Limited Liability Company , Yugorosgaz-Transport”, Nis, with
headquarters in Ni$, 6 Zetska Street, Company Registration Number: 20884665, Tax Identification
Number: 10785961 (hereafter: “Yugorosgaz-Transport”, LLC, NiS) as an independent system
operator.

2. “Yugorosgaz-Transport”, LLC, Ni$ is obliged to:

— take all necessary actions to harmonise its organisation and operations in a manner
providing compliance with conditions concerning the independence of the system
operator in line with the model of independent system operator, and take actions
with authorised bodies of the Republic of Serbia in order to harmonise positive
rules, if necessary;

— submit a programme for non-discriminatory behaviour adopted in line with the
Energy Law and

— submit a legal document signed together with the transmission system owner
providing guarantees for the financing of transmission system development and

— submit a proof that it procure natural gas for the compensation of losses in the
transport system pursuant to law.

3. “Yugorosgaz-Transport”, LLC, NiS is obliged to act in line with item 2 hereof within a 12-
month deadline since the day of adoption of this decision. Otherwise, in line with Article 242 of
the Energy Law, the Energy Agency of the Republic of Serbia will launch a new certification
procedure in order to reevaluate the conditions for certification and adopt a decision on the
withdrawal of the certificate referred to in item 1 hereof.

4. “Yugorosgaz-Transport”, LLC, NiS is obliged to inform the Energy Agency of the Republic
of Serbia on the actions taken in order to comply with the conditions referred to in item 2 hereof
twice a month.
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5. This decision and the opinion of the Energy Community Secretariat, to be published in
the “Official Gazette of the Republic of Serbia” and on the websites of the transmission system
operator and of the Agency.

BACKGROUND
| LEGAL BASIS FOR THE ADOPTION OF THE DECISION ON CERTIFICATION

The provision of Article 226 of the Energy Law prescribes that if the transmission system
was a part of a vertically integrated company prior to the deadline defined in line with the
obligations of the Republic of Serbia assumed by ratified international treaties, the transmission
system operator may either be organised as an independent system operator in line with Art.
227-231 of the Law or as an independent transmission operator in line with Art. 232-238 of the
Law.

If the transmission system was a part of vertically integrated company prior to the deadline
defined in line with the obligations of the Republic of Serbia assumed by ratified international
treaties, upon the proposal of the transmission system owner, an independent system operator
may be appointed and the latter is obliged to:

— comply with the conditions prescribed by Article 225, paragraph 1 of the law
(independence of the transmission system operator is exercised by not having the
same person or persons authorised to: 1) directly or indirectly manage entities
performing production or supply and simultaneously directly or indirectly managing
or exercising any other rights over the transport, i.e. transmission system operator
or over the transport, i.e. transmission system; 2) directly or indirectly manage
transport, i.e. transmission system operator or transport, i.e. transmission system
and simultaneously directly or indirectly manage or exercise any other rights over
entities performing production or supply; 3) appoint members of supervisory board
or other management bodies, as well as legal representatives of the transport, i.e.
transmission system operator and simultaneously directly or indirectly manage or
exercise any other rights over entities performing production or supply and 4)
simultaneously be members of supervisory boards or other management bodies, or
legal representatives of the transport, i.e. transmission system operator and of
entities performing production or supply);

— have employees, financial, material and technical means necessary for the
performance of natural gas transmission;

— follow ten-year transmission system development plan;

— perform transmission and transmission system operation in line with the law
(Article 227 of the Energy Law).

Before some legal entity acquires the license and thus becomes designated as the transport
system operator, it shall be certified pursuant to this Law during the certification procedure that
Agency carries out and issues the decision on certification of the transport system operator
pursuant to this Law and regulations passed on the basis hereof (Art. 239 and 240 of the Energy
Law).
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In line with Article 241 of the Energy Law, the Agency shall issue the decision on certification
of the transmission system operator within four months as of the date of submission of the
application, otherwise the decision on certification shall be deemed issued.

The Agency shall submit the decision on certification of the transmission system operator
with supporting documents to the competent authority, in accordance with the obligations
arising from ratified international agreements, for opinion, which it shall be deemed that has
agreed with the Agency's decision if it fails to submit its opinion within two months as of the date
of submission of the decision on certification (Article 241, paragraph 4 of the Energy Law).

Within two months as of the receipt of the opinion of the competent authority, in
accordance with the obligations arising from ratified international agreements, the Agency shall
issue the final decision on certification of the transmission system operator, taking into account
the given opinion (Article 241, paragraph 5 of the Energy Law).

In case of certification application submitted by the transport system owner or transport
system operator controlled by a person or persons from a third country or third countries, the
Agency shall, without delay, inform the Ministry of Mining and Energy and the competent
authority, in accordance with the obligations arising from ratified international agreements,
about the application and any circumstances that may result in possible takeover of control over
the transport system or transport system operator by a person or persons from a third country
or third countries (Article 245, paragraph 2 of the Energy Law).

With reference to this and acting upon the application, the Agency submitted a legal act
No. 311.01-2/2016-C-l of September 28, 2016, to the Ministry of Mining and Energy, notifying
the Ministry on the submitted application for the certification and, in line with Article 246,
paragraph 3 of the Law which prescribes that when adopting a decision on certification, the
Agency will also take into consideration the opinion of the ministry in charge of energy field on
the impact to the security of supply of the Republic of Serbia or of the region, the Ministry of
Mining and Energy was asked to deliver the opinion. The Ministry stated in its opinion (legal act
No. 312-01-01319/2016-05 of October 12, 2016) that the certification of “Yugorosgaz-
Transport”, LLC, NiS as an independent system operator will not affect the security of natural gas
supply of the Republic of Serbia or of the region.

The provision of Article 416, paragraph 2 of the Energy Law prescribes that the provisions
of Article 226 hereof may be applied if the transport system was part of a vertically integrated
enterprise on 6 October 2011.

Il DECISION OF THE ENERGY AGENCY OF THE REPUBLIC OF SERBIA NO. 311.01-2/2016-C-l OF
DECEMBER 12, 2016 ON CERTIFICATION OF “YUGOROSGAZ-TRANSPORT”, LLC, NIS AS AN
INDEPENDENT SYSTEM OPERATOR

On August 12, 2016, “Yugorosgaz-Transport”, LLC, Ni$ submitted an application for the
certification of the transmission system operator as an independent system operator in line with
Art. 227-231 of the Energy Law (“Official Gazette of RS”, No. 145/14).

Acting upon the application of “Yugorosgaz-Transport”, LLC, NiS the Agency adopted
Decision No. 311.01-2/2016-C-l of December 12, 2016 on certification of “Yugorosgaz-
Transport”, LLC, Ni$ as an independent system operator (hereafter: Decision), provided that
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“Yugorosgaz-Transport”, LLC, NisS within a 12-month deadline since the day of adoption of final
decision on certification:

— take all necessary actions with authorised bodies of the Republic of Serbia in order
to harmonise the Law on Ratification of the Agreement between the Federal
Government of the Federal Republic of Yugoslavia and the Government of the
Russian Federation on Cooperation on Construction of Gas Pipeline on the Territory
of the Federal Republic of Yugoslavia (“Official Gazette of FRY - International
Treaties”, No. 4/96, hereafter: Agreement), the Law on Ratification of the Treaty
establishing the Energy Community between the European Community and the
Republic of Albania, Republic of Bulgaria, Bosnia and Herzegovina, Republic of
Croatia, Former Yugoslav Republic of Macedonia, Republic of Montenegro,
Romania, Republic of Serbia and the United Nations Interim Mission in Kosovo in
line with the United Nations Security Council Resolution (“Official Gazette of RS”,
No. 62/06, hereafter: Treaty) and the Energy Law (“Official Gazette of RS”, No.
145/14) so as to harmonise its organisation and operations in a manner providing
compliance with conditions concerning the independence of the system operator
in line with the model of independent system operator;

— submit a ten-year transmission system development plan adopted in line with the
Energy Law (which was approved by the Energy Agency), programme for non-
discriminatory behaviour adopted in line with the Energy Law (which was approved
by the Energy Agency) and a legal document signed together with the transmission
system owner providing guarantees for the financing of transmission system
development.

The twelve-month deadline referred to in paragraph 2 of the text of the Decision is given
since this Agency estimated that it is necessary to amend certain regulations of the Republic of
Serbia in order to enable compliance with some of the above given conditions and estimated that
the procedure of approval of development plan and the programme for non-discriminatory
behaviour will be completed.

Namely, upon consideration of the submitted application, documentation submitted along
with the application and all documents within the file, the following was established:

Having insight into act No. 1-90 of September 20, 2016, whereby "Yugorosgaz-Transport",
LLC, NiS submitted a notification that there are no circumstances which could lead to having a
person or persons from a third country or third countries take control over the transmission
system operator or over the transmission system, the notification was accepted since both the
applicant and the founder "Yugorosgaz", JSC, Belgrade when performing their activities comply
with the Energy Law which is harmonised with the so-called Third Package of European Union
Directives (they set prices in line with methodologies adopted by the Agency, comply with the
Transmission Network Code which was adopted by "Yugorosgaz-Transport", LLC, Ni$ and
approved by the Agency and with the Distribution Network Code which was adopted by
“Yugorosgaz", JSC, Belgrade and approved by the Agency, etc.).

Having insight into the Decision of "Yugorosgaz", JSC, Belgrade No. 0-20 of May 12, 2016,
it was established that vertically-integrated company submitted proposal for the appointment of
an independent natural gas system operator in line with Article 232, paragraph 1 of the Energy
Law.
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Having insight into the submitted Memorandum of Association of “Yugorosgaz-Transport",
LLC, Nis, it was established that this company was founded on December 18, 2012 and that,
therefore, on October 6, 2011, transmission system was a part of a vertically-integrated company
“Yugorosgaz", JSC, Belgrade, and, therefore, it was estimated that in this case provisions of the
Article 226 of the Law, enabling organisation of an independent system operator, are applicable.

Having insight into the submitted extract on the registration of the company, it was
established that the applicant was founded and registered for the performance of pipeline
transmission - activity code 4950 and having insight into the Decision on the Establishment of the
Limited Liability Company "Yugorosgaz-Transport", LLC, NiS of December 2012, it was established
that, apart from performing the main activity, the company is entitled to perform all activities
which do not require prior approval of a state body and to perform activities within foreign trade
field in the area of its activity.

Having insight into the Decision on the Establishment of the Limited Liability Company
"Yugorosgaz-Transport", LLC, NiS of December 2012, it was established that the company was
founded and it operates as a single member limited liability company with the owner, i.e. its only
member - Company for Construction of Gas Pipeline Systems, Natural Gas Transmission and
Trade , Yugorosgaz”, JSC, Belgrade. In line with the Law on Business Entities ("Official Gazette of
RS”, No.36/11,99/11, 83/14-other law and 5/15) there is one-tier governance over the company
(company bodies include assembly and manager). The only member or person authorised in
writing by the member has the jurisdiction of the assembly which appoints the manager and
relieves the manager of duty and sets the level of compensation for his work. Pursuant to Article
37 of the Decision, the jurisdiction of the assembly, in line with the law and memorandum of
association, is performed by the only member or person authorised in writing by the member.
Having insight into the Decision of the Shareholders Assembly of ,Yugorosgaz", JSC, Belgrade No.
C-1-2/2016 of July 18, 2016, it was established that the function of the Assembly of
"Yugorosgaztransport", LLC, Nis is performed by Sergej Anikijev, who is not the manager at the
applicant nor “Yugorosgaz”, JSC, Belgrade.

From the above given, it is concluded that "Yugorosgaz-Transport", LLC, Ni$ did not submit
a proof of compliance with the requirement on the independence of the transmission system
operator prescribed by Article 225 of the Energy Law (as regards the independence of the
management body of the entity performing natural gas production or supply and natural gas
transmission), but that its organization corresponds to the requirements of the Second Package
of the European Union regulations which were implemented in the 2011 Energy Law as well as
to the provisions of the Agreement. Since the compliance with requirements for the certification
according to the independent system operator model asks for complete reorganization of the
founder of "Yugorosgaz-Transport", LLC, Nis, i.e. that an independent system operator may also
be a company out of a vertically-integrated company with precondition, i.e. harmonisation of the
Agreement, the Treaty and the Energy Law, therefore, it was estimated that the given issue does
not depend solely on the applicant but it also includes the engagement of state bodies.

Having insight into the Statement of the acting manager of "Yugorosgaz-Transport", LLC,
NiS on the compliance with conditions in terms of expert staff for the performance of natural gas
transmission and transmission system operation, along with the Report of the Ministry of Energy,
Development and Environment Protection No. 18-1/12-02 which is a constituent part of the
Statement (No. I-3 of January 25, 2016), and having insight into the agreement on the delegation
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of activities of general interest concluded between "Yugorosgaz-Transport”, LLC, Nis and the
Government of the Republic of Serbia on June 7, 2013 and into the energy licence for natural gas
transmission and transmission system operation No. 311.01-50/2013-11-1 of August 28, 2013, it
was established that "Yugorosgaz-Transport"”, LLC, NiS submitted proof on employment of
persons for natural gas transmission, i.e. activities of an independent operator in line with Article
227 of the Energy Law.

Having insight into the Contract on lease of transmission system of ,Yugorosgaz”, JSC,
Belgrade concluded between , Yugorosgaz”, JSC, Belgrade and “Yugorosgaz-Transport" LLC, NiS
(registered in ,Yugorosgaz”’ JSC Belgrade No. U-12 of February 5, 2014 and “Yugorosgaz-
Transport", LLC, Ni$, No. UG-3 of February 6, 2014), into the Statement of the acting manager of
"Yugorosgaz-Transport", LLC, Ni$ (No. |-3 of January 25, 2016) with the Report of the Ministry of
Energy, Development and Environment Protection No. 18-1/12-02 on the fulfilment of conditions
in terms of expert staff performing energy activity, i.e. natural gas transmission and transmission
system operation stating that “Yugorosgaz-Transport” LLC, Ni$ has employees and technical and
material means for the performance of natural gas transmission, i.e. activities of an independent
operators in line with Article 227 of the Energy Law, into the Statement of the acting manager of
“Yugorosgaz-Transport", LLC, Ni$ that "Yugorosgaz-Transport", LLC, Ni$ has available financial
and material means for the performance of gas transmission in line with the Energy Law (No. I-5
of January 25, 2016), it was established that “Yugorosgaz-Transport", LLC, Ni$ submitted proof
on employees and technical means necessary for natural gas transmission and that the company
has available financial and material means for natural gas transmission, i.e. for the activities of
an independent operator in line with Article 227 of the Energy Law.

Having insight into the submitted Plan for the Development of the Transmission System of
“Yugorosgaz-Transport” LLC, NisS for the period 2015-2025, it was established that the approval
of the Energy Agency of the Republic of Serbia has not been obtained as prescribed by Article
250 of the Energy Law. Having insight into the Statement of the acting manager of “Yugorosgaz-
Transport”, LLC, NiS that this company will follow the ten-year natural gas development plan in
line with the Energy Law and that it holds an energy licence for natural gas transmission and
transmission system operation, issued by the Energy Agency of the Republic of Serbia, No.
311.01-50/2013-11-I of August 28, 2013 (No. I-6 of January 25, 2016), it is established that the
applicant submitted proof that the applicant will follow the ten-year transmission system
development plan.

Having insight into the Agreement (registered with “Yugorosgaz", JSC, Belgrade under No.
Y-44 of May 11, 2016 and with "Yugorosgaz-Transport", LLC, NiS under number YI-7 of May 9,
2016), it was established that the parties agreed on financing investments defined by the ten-
year transmission system development plan in a way that "Yugorosgaz", JSC, Belgrade will finance
further construction of the main gas pipeline Pl 11-02 from its own funds, in line with the decision
of the Management Board of "Yugorosgaz", JSC, Belgrade, and that “Yugorosgaz-Transport", LLC,
Nis, in line with the law and the ten-year transmission system development plan, will adopt a
decision on the continuation of construction of the main gas pipeline Pl 11-02 and submit it to
"Yugorosgaz", JSC, Belgrade for realisation; "Yugorosgaz", JSC, Belgrade committed to settle the
liabilities relevant for the transmission system, i.e. obligations in terms of equity guarantees from
its own funds; "Yugorosgaz-Transport"”, LLC, Ni§ committed to settle liabilities arising from
current transactions from its own funds. Assessing the submitted agreement, it was established
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that the agreement did not regulate the guarantees which would provide for the financing of the
transmission system development and they should be submitted so as they could be assessed by
the Agency.

Having insight into the Statement of the acting manager of “Yugorosgaz-Transport", LLC,
Nis No. I-7 of January 25, 2016 confirming that “Yugorosgaz-Transport", LLC, Ni$ will perform
natural gas transmission and transmission system operation in line with the law, it is established
that the applicant submitted the proof that the applicant will perform transmission and
transmission system operation in line with the law.

The provision of Article 230 of the Energy Law prescribes that the transmission system
owner has to be independent in terms of its legal form, organisation and decision-making process
from other activities which are not related to natural gas transmission. The independence of the
transmission system owner is provided by having: 1) members of the management bodies of the
entity which is the transmission system owner must not be the members of the management
bodies or employees in the company dealing with natural as production or supply; 2) members
of management bodies of the entity which is the transmission system owner independent in
terms of decision-making procedure and 3) the owner adopt and follow the programme for non-
discriminatory behaviour.

Having insight into the Contract on Organisation of "Yugorosgaz" JSC Belgrade (the founder
and the single member of “Yugorosgaz-Transport", LLC, Nis), it was established that the
shareholders of the company are the following: GAZPROM, Moscow, 16 Namjotkina Street,
CENTRAL ME ENERGY&GAS GMBH, 17 Wiedner Hauptstrasse Street, Vienna, Austria and Public
Enterprise "Srbijagas” Novi Sad, 12 Narodnog fronta Street. The company bodies include:
Assembly, Supervisory Board and Executive Board.

“Yugorosgaz", JSC, Belgrade was established on the basis of the Agreement, by which the
contracting parties supported the establishment of a joint stock company in the Federal Republic
of Yugoslavia by the Russian joint stock company "Gazprom” (RAO "Gazprom") and Yugoslav
enterprises which are appointed by the Yugoslav party in order to design, construct and finance
works, exploitation of given gas pipelines and sales of natural gas which is transmitted via those
gas pipelines to customers in the Federal Republic of Yugoslavia and possible transit through the
territory of the Federal Republic of Yugoslavia.

Having insight into the Decision on the appointment of a person who will gave the
jurisdiction of the Assembly of “Yugorosgaz-Transport"”, LLC, Nis, it was established that the
function of the Assembly is performed by Sergej Anikijev on behalf of "Yugorosgaz", JSC,
Belgrade.

Having the above given in mind, it is concluded that "Yugorosgaz", JSC, Belgrade, being the
owner of the transmission system, is not independent in terms of legal form, organisation and
decision-making process from other activities which are not related to natural gas transmission
(Article 230 of the Law). In addition, there is no functional independence of management bodies’
members of “Yugorosgaz”, JSC, Belgrade. In this context, since the compliance with conditions
for certification in line with the model —independent system operator requires full reorganisation
of the founder of “Yugorosgaz-Transport", LLC, Nis, i.e. independent system operator may also
be a company out of a vertically-integrated company, which prerequires the harmonisation of
the Agreement, the Treaty and the Energy Law, it is estimated that the above given procedures
do not depend solely on the applicant, but it includes the involvement of state bodies. Therefore,
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decision reads as referred to in item 2 hereof. Having particularly in mind the provisions of Article
227, paragraph 2 of the Energy Law which prescribe that the appointment of an independent
system operator is organised in line with obligations assumed on the international level which,
in this concrete case, not only arise from the Treaty establishing the Energy Community but also
from the Agreement between the Federal Government of the Federal Republic of Yugoslavia and
the Government of the Russian Federation on Cooperation on Construction of Gas Pipeline on
the Territory of the Federal Republic of Yugoslavia.

With reference to the Programme for Non-Discriminatory Behaviour, in line with Article
237, in connection with Article 280 of the Energy Law, it is estimated that the drafting of the
Programme is possible only after the realization of activities aiming at the compliance with
conditions prescribed in Article 230 of the Energy Law. Therefore, the decision reads as given in
item 2 hereof.

Il BACKGROUND WITH REFERENCE TO THE OPINION OF THE ENERGY COMMUNITY
SECRETARIAT

In line with Article 241 of the Energy Law, by submitting a legal act No. 311.01-2/2016-C-I
of December 20, 2016, the Agency submitted the Decision of the Agency of December 12, 2016
on certification of “Yugorosgaz-Transport”, LLC, NiS (hereafter: Decision) to the competent
authority, in accordance with the obligations arising from ratified international agreements, for
opinion.

The competent authority, in accordance with the obligations arising from ratified
international agreements, is authority determined in the Treaty and Decisions of the Ministerial
Council of the Energy Community until the accession to the European Union of the Republic of
Serbia, i.e. Energy Community Secretariat (hereafter: Secretariat).

The Secretariat, by submitting a legal act of April 22, 2017, submitted the Opinion No. 2/17
of April 22, 2017 on the Decision of the Agency on certification of “Yugorosgaz-Transport”, LLC,
Nis as an independent system operator (hereafter: Opinion).

The provision of Article 241, paragraph 7 of the Energy Law prescribes that in case that the
final decision of the Agency differs from the opinion of the competent authority, in accordance
with the obligations arising from ratified international agreements, the Agency shall publish an
explanation for such a decision, together with the decision and opinion.

In the Opinion, the Secretariat pointed out that based on the information displayed in the
Preliminary Decision and all other information obtained in the course of the present procedure,
the Secretariat concludes that “Yugorosgaz-Transport” LLC, Ni$ is currently not able to operate
the system effectively and independently from the system owner “Yugorosgaz” JSC, Belgrade and
can currently not be certified as envisaged by the Preliminary Decision, particularly because
“Yugorosgaz-Transport” LLC, Nis: 1) is still directly and indirectly controlled by persons active in
production and/or supply of natural gas or electricity (Article 14(2)(a) of the Directive 2009/73/EC
concerning common rules for the internal market in natural gas, hereafter: Directive), 2) does not
seem to have at its disposal the required resources for carrying out its tasks as a transmission
system operator (Article 14(2)(b) of the Directive), and does not seem to have the ability to
comply with all tasks and obligations of a transmission system operator independently (Article
14(2)(d) and (e) of the Directive), 3) does not comply with the unbundling requirements set out
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in Article 15 of the Directive, 4) it has not been demonstrated that granting certification to
“Yugorosgaz-Transport” LLC, Nis will not put at risk the security of supply of Serbia and the Energy
Community as required by Article 11 of the Directive.

1. Compliance with Article 14(2)(a) of the Directive (Article 225 of the Energy Law)
— Control by persons (direct and indirect) active in production and/or supply of natural gas
or electricity (Article 14(2) of the Directive)

The Decision assesses compliance of “Yugorosgaz-Transport” LLC, NiS with the requirement
of independence of the transmission system operator prescribed by Article 225 of the Energy
Law and comes to the conclusion that no proof has been submitted as regards “the independence
of the management body of the entity performing natural gas production or supply and natural
gas transmission”, with which the Secretariat agrees.

The parent company “Yugorosgaz” JSC holds 100% of the shares of “Yugorosgaz-Transport”
LLC, Nis, i.e. the majority and therefore exercises direct control over “Yugorosgaz-Transport” LLC,
NiS. The Articles of Association of “Yugorosgaz-Transport” LLC, Nis reflect that relation of direct
and unfettered control. According to Article 26 of the Articles of Association, a representative of
its sole shareholder “Yugorosgaz” JSC, Belgrade is entitled to vote at the Shareholders Assembly
as its sole member. The Shareholders Assembly controls and supervises the management of
“Yugorosgaz-Transport” LLC, Ni$ (Article 27 Articles of Association). This corresponds to the
Company Law, in accordance with which “Yugorosgaz-Transport” LLC, NiS is organized in the form
of a one-tier governance (shareholders assembly and management, no supervisory board).
Finally, the Director of “Yugorosgaz-Transport” LLC, Ni$ is appointed by the Shareholders
Assembly (Article 54 Articles of Association), i.e. by the representative of “Yugorosgaz” JSC. He
can also be removed by the Shareholders Assembly (even without reasons, Article 54 Articles of
Association). According to Article 55 of the Articles of Association, the Director represents the
company. However, Article 55 of the Articles of Association provides that the Director of
“Yugorosgaz-Transport” LLC, NiS needs the approval of the Shareholders Assembly for any
decision above EUR 10.000,00.

With regard to the ownership structure of the applicant, “Yugorosgaz-Transport” LLC, Nis,
as a subsidiary company is 100% owned by “Yugorosgaz” JSC, and this JSC is owned by Gazprom
(50%), PE Srbijagas (25%) and Centrex Europe Energy & Gas AG (25%).

Gazprom owns 50% of Yugorosgaz’ shares, and Centrex Europe Energy & Gas AG owns 25%
of Yugorosgaz’ shares. Although it therefore constitutes a minority shareholder, it is ultimately
held by Gazprombank which is 36% held by Gazprom in turn, thereby potentially reinforcing
Gazprom'’s control over Yugorosgaz.

For that reason, by submitting a legal act No. 311.01-2/2016-C-l of June 7, 2017, the Agency
requested from “Yugorosgaz-Transport” LLC, Ni$ to submit agreement/other legal act between
shareholders of “Yugorosgaz” JSC, Belgrade that ensures that minority shareholders of
“Yugorosgaz” JSC, Belgrade (Public Enterprise “Srbijagas” Novi Sad and CENTRAL ME
ENERGY&GAS GMBH) have a right of majority decision-making. Acting upon the given order,
“Yugorosgaz-Transport”, LLC, Ni$ submitted a legal act No. I-34 of June 9, 2017 declaring that
such agreement between shareholders of “Yugorosgaz” JSC didn’t exist. The Articles of
Association and the Company Law prescribe that each company member shall have the right to
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vote in the General Meeting in proportion to its shareholding. On the basis of the above given, it
is concluded that reinforced Gazprom’s control over Yugorosgaz doesn’t exist.

Public Enterprise “Srbijagas” Novi Sad owns 25% of Yugorosgaz’' shares and therefore
constitutes a minority shareholder with the respective rights granted for such shareholdings.
Considering that “Yugorosgaz-Transport”, LLC, NiS declared that there was no agreement
between shareholders of “Yugorosgaz” JSC that ensures a right of majority decision-making to
the minority shareholders have, and the Agency doesn’t have direct knowledge that such
agreement exist, it was concluded that there is no joint control “Yugorosgaz” JSC in strategic
planning.

Considering that “Yugorosgaz-Transport”, LLC, Ni$ declared that person having jurisdiction
of the assembly of “Yugorosgaz-Transport”, LLC, Ni$ did not receive compensation for his work,
it was estimated that there is no financial incentives for “Yugorosgaz” JSC and its shareholders
that could influence on theirs decision-making powers in “Yugorosgaz-Transport”, LLC, Nis.

The Secretariat also notes that the unbundling rules apply also across the natural gas and
electricity markets, thereby prohibiting joint influence over an electricity generator or supplier
and a natural gas transmission system operator, or over a natural gas producer or supplier and
an electricity transmission system operator. Compliance with this provision has not been
assessed by the Agency in its Preliminary Decision, considering the fact that Gazprom accounts
for 14% of all electric power generated in Russia and is a supplier of electricity to the EU market,
i.e. the United Kingdom.

Considering that Public Enterprise “Srbijagas” Novi Sad, another shareholder of
“Yugorosgaz” JSC (with 25% of shares), is owned by the Republic of Serbia, which also owns Public
Enterprise “Elektroprivreda Srbije”, a company active in trade of electricity and electricity
generation in Serbia, and that Public Enterprise “Srbijagas” Novi Sad does not have a right of
majority decision-making in “Yugorosgaz-Transport”, LLC, Nis, it was estimated that unbundling
rules are not violated, i.e. there is no conflicts of interest between production and supply of
electricity and natural gas transmission.

Upon the above mentioned additional analysis in line with the Opinion of the Secretariat,
the Agency confirms the assessment that conditions concerning the unbundling of system
operator in line with the model of independent system operator are not fulfilled, and that
compliance with the requirements prescribed by Article 225 of the Energy Law requires
reorganisation of “Yugorosgaz-Transport”, LLC, NiS, and that could require amending certain
regulations of the Republic of Serbia which takes a certain amount of time. It is estimated that a
twelve-month deadline is realistic deadline to fulfil the above mentioned condition.

2. Compliance with Article 14(2)(b) of the Directive (Article 227, paragraph 3(2) of the
Energy Law)
— Financial, technical, physical and human resources to carry out its tasks as a transmission
system operator (Article 14(2)(b) of the Directive

In the Opinion of the Secretariat, as regards the availability of sufficient resources to fulfil
tasks, it is pointed out that the Agency relied on the statement of the acting manager of
“Yugorosgaz-Transport”, LLC, Nis, the Report of the Ministry of Energy, Development and
Environment Protection No. 18-1/12-02 on fulfilment of the requirements regarding the
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professional staff for pursuing the energy-related activities to transport and natural gas transport
system management, the agreement on the delegation of activities of general interest between
“Yugorosgaz-Transport”, LLC, Ni$ and the Government of the Republic of Serbia, the energy
licence for natural gas transmission and transmission system operation, and the contract on lease
of transmission system. Based on the evidence provided, the Secretariat does not support this
conclusion because of the following reasons: 1) a statement of the acting manager does not
provide any evidence but constitutes a mere assertion and the agreement on the delegation of
activities of general interest and the energy licence for performing activities does not provide any
proof of above mentioned but merely provide the legal basis for “Yugorosgaz-Transport”, LLC,
Ni$ to engage in transmission system operation; 2) with regard to the necessary technical and
physical resources, the contract on lease of the transmission system between “Yugorosgaz” JSC
and “Yugorosgaz-Transport”, LLC, Nis$ specifies the transmission system, so as the price of USD
1,200.00 per month, for the lease of this system, from which it can be concluded that
“Yugorosgaz-Transport”, LLC, Ni$ has the necessary physical assets at its disposal; according to
the assessment of the Secretariat, the Preliminary Decision is silent about any other equipment
necessary for controlling gas flows and managing the system, including, for instance, the
necessary IT licenses; and as regards to financial resources, the Secretariat notes that the capital
of “Yugorosgaz-Transport”, LLC, NiS amounts to RDS 150,000.00 (about EUR 1.200) in cash and
“Yugorosgaz-Transport”, LLC, Ni$ has assets amounting to RSD 398,588.37 (about EUR 3.200) (a
passenger vehicle, another vehicle, a computer, a monitor and two printers), which, according to
the Secretariat, represent insufficient resources for carrying out the tasks of a transmission
system operator. According to the assessment of the Secretariat, the Preliminary Decision also
does not provide any information on whether and how “Yugorosgaz-Transport”, LLC, NiS collects
tariffs and congestion charges, how much income the company generates in this way, and how
much it pays to its parent company in the form of dividends or other schemes. There is no
evidence in the Decision that confirms claims of “Yugorosgaz-Transport”, LLC, Nis that it can call
on “Yugorosgaz” ISC, as its sole shareholder, should resources additional to those received
through transmission fees and/or commercial loans be insufficient to cover its working capital
requirements. Moreover, the Article 55 of the Articles of Association (that provides that the
Director of “Yugorosgaz-Transport”, LLC, NiS needs the approval of the Shareholders Assembly
for any decision above EUR 10.000,00) calls into question whether the financial resources
necessary for carrying out the tasks of a transmission system operator are really at the disposal
of “Yugorosgaz-Transport”, LLC, Nis; 3) with regard to the necessary human resources, according
to the assessment of the Secretariat, based on the Ministry’s report on the fulfiiment of
conditions in terms of expert staff performing energy activity, it can be determined that they all
perform activities necessary for the technical operation and maintenance of the transmission
network. However, the tasks of a transmission system operator also require expertise in other
fields, such as market/regulatory, IT, law, finance etc., for which further personnel would be
necessary, and which should have been verified by the Agency and also investigated to what
extent the resources necessary for the performance of the tasks of a transmission system
operator are available within “Yugorosgaz” JSC, and to which extent the “Yugorosgaz” JSC
performs these tasks separately or on behalf of “Yugorosgaz-Transport”, LLC, Ni$, because
operation, maintenance and development of the network belong to the core tasks of a
transmission system operator and are to be carried out by the transmission system operator

11
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itself. Based on the existing evidence, the Secretariat considers that “Yugorosgaz-Transport”, LLC,
Nis fails to comply with the requirements of Article 14(2)(b) of the Directive.

With reference to this, the Agency points out the following:

The Energy Agency of the Republic of Serbia carries out the certification procedure
pursuant to the Energy Law and Rulebook on Licence and Certification (,,Official Gazette of RS”,
No. 87/15). During the certification procedure, the applicant submitted the documentation with
regard to the human resources prescribed by the above mentioned regulation, based on which
it was estimated that the applicant fulfilled the conditions with regard to the expert staff. Namely,
the provision of Article 3 of the Rulebook on Licence for Carrying out Energy Activities and
Certification prescribes that the entity submitting an application for the issuance of the license
must have minimum one employee with passed certification exam for carrying out technical
management jobs, minimum three employees with passed certification exam for carrying out
manipulation jobs and minimum three employees with passed certification exam for carrying out
maintenance jobs, for which the Pressure Equipment Inspector’s Report is submitted. It is
estimated that staff structure is not a limiting factor for performing activities, considering the
following:

—the length of the transmission system managed by “Yugorosgaz-Transport”, LLC, Nis totals
125 kilometres (only 5% of overall transmission system of the Republic of Serbia), with the
capacity of 2,2 million cubic meters per day, without compressor stations; with the exit points of
5 main metering and regulation stations and not connected to the warehouses; the final
customers’ installations are not connected with the system;

— in its so far work, there were no restrictions in terms of the access to the transmission
system of “Yugorosgaz-Transport”, LLC, NiS and no one was restricted in access to the system;
currently only two energy entities are using the transmission system (“Yugorosgaz” JSC Belgrade
and Public Enterprise "Srbijagas” Novi Sad).

Considering that, in line with Article 242 of the Energy Law, the certified system operator
shall inform the Agency of all the planned changes that may require the reassessment of the
fulfilment of conditions and the Agency shall constantly monitor whether the certified
transmission system operator meets the conditions and in line with this shall initiate a new
certification procedure, the Agency will also monitor the fulfilment of this condition within its
competences. Considering the number of current users of transmission system of “Yugorosgaz-
Transport”, LLC, NiS, during the drafting of Natural Gas Transmission Network Code it was
estimated that current workload regarding access to the system could be done with existing
computer and human resources without the need to have at its disposal the corresponding
operational platform in that moment, which supports electronic communication between system
operator and system users, electronic processing of exchanged data and data storage. In line with
the Natural Gas Transmission Network Code, when the operational platform is introduced, the
Agency will check systematisation of job positions and job positions occupancy, and if existing
human resources are insufficient, it will order “Yugorosgaz-Transport”, LLC, NiS to provide
additional staff in order to fulfil commitments.

With regard to the conditions in terms of technical equipment, the Report of the Ministry
of Energy, Development and Environment Protection — Control and Surveillance Sector, Belgrade,
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No. 314-01-00242/2/2013-06 of January 20, 2014 confirmed the fulfiiment of conditions and
requirements stipulated by technical regulations on performing activity of natural gas
transmission and transmission system operation.
In Programme for non-discriminatory behaviour of "Yugorosgaz-Transport", LLC, Nis,
adopted in line with the 2011 Energy Law (which the Agency approved by its Decision No.
707/2014-A-11/3 on November 17, 2014), it is determined that "Yugorosgaz-Transport", LLC, Nis
has at its disposal the separate computer equipment, licensed computer operating system,
separate ERP software for current business operations, separate system of control of access and
telemetry system, so as SCADA system for monitoring transmission system operation, which are
protected from access of vertically-integrated company “Yugorosgaz", JSC, Belgrade.
By the Contract on lease between ,Yugorosgaz”, JSC, Belgrade and “Yugorosgaz-Transport"
LLC, Nis, all energy facilities of transmission system are transmitted, including all available
technical and other documentation with regard to the gas pipeline, with licences, right to use
software, so as rights to use equipment and rights with regard to the information licences. Also,
having insight into the Agreement on maintenance of the program package and maintenance of
the additional program module for invoicing concluded between “Yugorosgaz-Transport" LLC, Ni$
and “Dunav Film” LLC, the Agreement on maintenance of the optical cables, telemetry, video and
computer equipment installed in gas pipeline transmission system concluded between
“Yugorosgaz-Transport" LLC, Ni$ and “MEGATEL” LLC, Belgrade, and the Agreement on accident
maintenance of the magistral gas pipelines MG-09 Pojate Ni$ concluded between “Yugorosgaz-
Transport" LLC, NiS and PE “Srbijagas” Novi Sad, it is estimated that conditions concerning the
technical means necessary for the performance of transport and transmission system operation
are fulfilled.
Provisions of the Natural Gas Transmission Network Code on January 30, 2015 (“Official
Gazette of RS”, No. 11/15) prescribes that:
— existing remote surveillance equipment at entry/exit points shall harmonise with the
requirements prescribed in Subsection 3.2.7 of the Natural Gas Transmission Network
Code within three (3) years as of the date of coming into force of this Code, i.e. until
January 20, 2018,

— transmission system operator shall fulfil conditions in terms of equipment and other
technical requirements prescribed in Subsection 3.2 within three (3) years as of the date
of coming into force of the Code, i.e. until January 20, 2018,

— transmission system operator shall provide remote data collection in line with
conditions and requirements prescribed in Subsection 5.7.2 within three (3) years as of
the date of coming into force of the Code, i.e. until January 20, 2018,

— transmission system operator and connected transmission system operator shall
conclude the agreement on operation mode in line with Subsection 6.2 within two (2)
years as of the date of coming into force of the Code, i.e. until January 20, 2017,

— transmission system operator shall carry out the first allocation of annual capacities for
a gas year which commence on July 1, 2016,

— provisions on monthly allocation of uninterrupted / interruptible capacities of
Subsection 9.6 shall apply as of October 1, 2016,

— provisions on daily allocation of uninterrupted / interruptible capacities of Subsection
9.6 shall apply as of July 1, 2017,

13
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— transmission system operator shall provide submitting and receiving submissions
electronically via operational platform prescribed in Section 16, at the latest
commencement on July 1, 2018. Until the provision of conditions for use of operational
platform, submitting submissions and written notifications shall be carried out by
immediate submitting via deliverer, post office or telefax.

The Secretariat notes that the Agency did not assess how “Yugorosgaz-Transport" LLC, NisS
calculates the available capacity, performs congestion management and balancing of its system.
Within its competences regarding annual reporting, the Agency monitors utilisation of the
transport and distribution systems, so it established that utilisation of transport system of
“Yugorosgaz-Transport" LLC, Ni$ currently is about 30% of available capacities. As it is not
expected any congestion for the next period, in line with this there is no need for congestion
management, and thus neither to engage special human and technical resources for these
activities. With regards to balancing of the system, the Agency had in mind that transport system
of “Yugorosgaz-Transport" LLC, Ni$ had a one point of connection to the transport system of
“Transportgas Srbija” LLC (at Pojate point), at which there is no regulation of the flow of natural
gas, soin the line with the transmission network code, for one system user the quantity of natural
gas delivered at input points of the transport system equals the quantity taken over at output
points of the “Yugorosgaz-Transport" LLC, NiS. Therefore, the imbalance at the system of
“Yugorosgaz-Transport" LLC, NiS for every system user amounts zero, and imbalance will appear,
establish and calculate at the transport system of “Transportgas Srbija” LLC. The Agency had in
mind that this solution exist on other countries, such as Austria and Germany, where it is defined
only one balance zone although there are more transport system operators, which simplifies
operation of transport system users because its imbalance is calculated only at one transport
system operator. It simplifies the operation of transport system operator, in our case it is
“Yugorosgaz-Transport" LLC, Ni$, since it does not need to procure and sell natural gas for the
purpose of imbalance nor to calculate imbalance of system users. Within its competences
regarding regular monitoring of operation of transport system operator, the Agency will get
information about system balancing, and with regard to this, if necessary, take measures to
improve informatics resources and increase human resources.

According to the Secretariat’s assessment, “Yugorosgaz-Transport" LLC, NiS does not have
at its disposal sufficient resources for carrying out its tasks as transport system operator. The
Secretariat also notes that Agency did not assess how “Yugorosgaz-Transport" LLC, Ni$ collects
tariffs and congestion charges and how much income the company generates in this way.

With regard to this, it is pointed out that, according to the approved tariff system for
natural gas transport, “Yugorosgaz-Transport" LLC, NiS had a total annual revenue of RSD
70,500,000 in 2015, and of 74,400,000 in 2016. Considering the fact that during these years its
profit prior to tax deduction was of RSD 35,800,00, i.e. RSD 18,800,00, it is obvious that it had
sufficient financial resources for covering all costs of carrying out its tasks as transport system
operator. In addition, the main reason for decrease in profit in 2016, in comparison to 2015, was
increase of lease cost in 2016, which increased in comparison to the same costs in last year and
amounted to nearly EUR 250,000 per year.

The Agency had in mind that from May 1, 2017, “Yugorosgaz-Transport" LLC, Ni$ applies
price (tariff) for natural gas transport system access which is established in line with the law and
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methodology based on the Entry/Exit model. The tariffs for different dynamics and reservation
forms of capacity, so as the “energy carrier” tariff element, are established by this methodology
which were approved by the Agency. Considering that there is no congestions of capacity in
transmission system of “Yugorosgaz-Transport" LLC, NiS, no special revenue on this basis was
achieved during previous period, and it is not certain that it will be achieved in the near future,
considering the existing capacity utilisation.

With regard to the procurement of natural gas for the compensation of losses in the
transport system, which is the obligation of system operator in line with Article 248, paragraph
1(5) of the Law, it is determined that “Yugorosgaz-Transport" LLC, Ni$ does not procure natural
gas for the compensation of losses in the transport system, so the applicant is ordered to comply
with the law. From these reasons, the decision reads as given in item 2 hereof.

3. Non-compliance with conditions concerning the unbundling prescribed by Article 15 of
the Directive (Article 230 of the Energy Law)

The provision of Article 230 of the Energy Law prescribes that the independence of the
transport system shall be achieved in the following manner:

1. members of management bodies of the transport system owner shall not be members
of management bodies or employees of the enterprise performing the activity of
natural gas production or supply;

2. members of management bodies of the transport system owner shall be independent
in terms of decision making;

3. thetransport system owner shall adopt and supervise implementation of the program
for non-discriminatory behaviour.

The Secretariat considers that “Yugorosgaz-Transport" LLC, NisS is not independent in terms
of legal form, organisation and decision-making process from other activities which are not
related to natural gas transmission which means non-compliance with Article 15 of the Directive.
The Secretariat notes that “Yugorosgaz-Transport" LLC, Ni$ is active in the business of natural gas
distribution and wholesale and retail supply of natural gas. It follows that it is not independent
from other activities which are not related to natural gas transmission and distribution.
,Yugorosgaz”, JSC, the network owner is not legally unbundled because the owner of the network
is not a company separate from the other activities not related to transmission. Moreover,
functional unbundling is also not complied with as there is no separate organisational structure
and therefore not separate decision-making regarding transmission ownership on the one hand
and other activities not related to transmission ownership on the other hand. As a consequence,
,Yugorosgaz”, JSC fails to comply with the requirement of Article 15 of the Gas Directive because
it is not legally nor functionally unbundled from other activities that are not related to natural
gas transmission as ,,Yugorosgaz”, JSC is active in distribution and supply of natural gas.

Although, according to the Secretariat, the Agency rightly finds that “Yugorosgaz-
Transport" LLC, Ni$ currently does not meet the requirements of the ISO model of unbundling as
stipulated in the Directive and the Energy Law, the Preliminary Decision nevertheless certifies
“Yugorosgaz-Transport" LLC, NiS as an independent system operator under the conditions
determined in the Preliminary Decision. Under point 2, this Decision obliges “Yugorosgaz-
Transport" LLC, NiS to take specific actions within 12 months: 1) to take all necessary measures
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(together with the authorities of the Republic of Serbia) to harmonize the IGA of 1996, the Energy
Community Treaty and the Energy Law “so as to harmonise its organization and operations in a
manner providing compliance with conditions concerning the independence of the system
operator in line with the model of independent system operator”, 2) to submit a ten-year
transmission system development plan (which was approved by the Agency), 3) to submit a
programme for non-discriminatory behaviour adopted (which was approved by the Agency), and
4) to submit a guarantee for the financing of transmission system development signed by
“Yugorosgaz-Transport" LLC, NiS and ,,Yugorosgaz”, JSC.

The Secretariat considers these obligations not suitable or appropriate to remedy the lack
of compliance with the ISO model. According to the Secretariat’s opinion, firstly, these
obligations only address partly the concerns identified above. Secondly, obligation 1) in particular
is too broad, unclear and vague as to what “Yugorosgaz-Transport" LLC, NiS is concretely obliged
to do and can do.

Furthermore, the obligation does not specify what changes are required in order to
harmonise the IGA, the Energy Community Treaty and the Energy Law. Upon review of the IGA,
the Secretariat did not find a clause prohibiting ,Yugorosgaz”, JSC to transfer the operation of
the transmission network to an independent entity as long as it remains the owner of the assets.
Consequently, amendments to the IGA are neither necessary nor suitable in order to address the
instances of non-compliance identified. What is necessary instead is to change the corporate
structure of “Yugorosgaz-Transport" LLC, Ni$ and ,,Yugorosgaz”, JSC in order to comply with the
ISO model.

Thirdly, the obligations do not constitute actual conditions for “Yugorosgaz-Transport" LLC,
Nis certification as certification is supposed to take effect immediately and not only after the
compliance with the obligations imposed. Instead, the consequence in case of non-compliance
with the obligation at the end of the 12-months deadline set is that the Agency will launch a new
certification procedure and reevaluate the conditions for certification and potentially adopt a
decision on the withdrawal of the certificate. The Secretariat notes that launching a new
certification procedure is possible already under Article 10(4)(b) of the Directive. In practice, this
Decision means that “Yugorosgaz-Transport" LLC, NiS is certified for at least a year without
meeting the requirements necessary for compliance with the provisions of the ISO model and
thus in breach of Energy Community law.

With reference to this, the Agency notices that having insight into the Agreement on
reorganisation of ,Yugorosgaz”, JSC, Articles of Association of , Yugorosgaz”, JSC and Decision on
the appointment of a person who will gave the jurisdiction of the Assembly of “Yugorosgaz-
Transport", LLC, Ni$, it determined that ,Yugorosgaz”, JSC, Belgrade, as transport system owner,
was not independent, in terms of its legal form, organisation and decision-making, of other
activities not related to natural gas transport (Article 230 of the Law). In addition, there is no
functional independence of management bodies” members of “Yugorosgaz” JSC, Belgrade. With
reference to this, since the compliance with requirements for the certification according to the
independent system operator model asks for complete reorganization of the founder of
"Yugorosgaz-Transport", LLC, Nis, i.e. that an independent system operator may also be a
company out of a vertically-integrated company with precondition, i.e. harmonisation of the Law
on Ratification of the Agreement between the Federal Government of the Federal Republic of
Yugoslavia and the Government of the Russian Federation on Cooperation on Construction of
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Gas Pipeline on the Territory of the Federal Republic of Yugoslavia, therefore, it was estimated
that the given issue does not depend solely on the applicant, so the decision reads as given in
item 2 hereof. Having particularly in mind the provisions of Article 227, paragraph 2 of the Energy
Law which prescribe that the appointment of an independent system operator is organised in
line with obligations assumed on the international level which, in this concrete case, not only
arise from the Treaty establishing the Energy Community but also from the Agreement between
the Federal Government of the Federal Republic of Yugoslavia and the Government of the
Russian Federation on Cooperation on Construction of Gas Pipeline on the Territory of the
Federal Republic of Yugoslavia.

The mentioned obligation is imposed on “Yugorosgaz-Transport", LLC, Nis, as applicant,
since the Agency during the certification procedure act upon the application of this company,
therefore the obligations are imposed on the company. In line with positive regulations, during
the procedure of certification “Yugorosgaz-Transport", LLC, Ni$, the Agency does not have the
competences to impose obligations on state and other bodies.

4. Itis not demonstrated that granting certification to “Yugorosgaz-Transport” LLC, Nis will
not put at risk the security of supply of Serbia and the Energy Community as required
by Article 11 of the Directive — Art. 245 and 246 of the Energy Law

In the Secretariat’s opinion, it is noticed that in the Preliminary Decision, the Energy Agency
of the Republic of Serbia merely refers to the result of the Ministry of Energy and Mining’s
security of supply assessment, without reviewing itself, and that the risk assessment performed
by the Ministry and endorsed by the Agency does not satisfy the standards required by Article
11(3)(b) of the Directive.

With reference to this, it is noticed that the Agency during the certification procedure, in
line with provision of Article 246 of the Energy Law, obtained the opinion of the Ministry of
Mining and Energy on the impact to the security of supply of the Republic of Serbia or of the
region (legal act No. 312-01-01319/2016-05 of October 12, 2016). The Ministry stated in its
opinion that the certification of “Yugorosgaz-Transport”, LLC, NiS as an independent system
operator will not affect the security of natural gas supply of the Republic of Serbia or of the
region.

The connecting of the Serbian-Bulgarian interconnector and transport system of
“Yugorosgaz-Transport”, LLC, NiS is stipulated by the ten-year transmission system development
plan of “Yugorosgaz-Transport”, LLC, Nis. Therefore, “Yugorosgaz-Transport”, LLC, Nis will as
usual cooperate with system operator “Transportgas Srbija” LLC, but there is no direct influence
on mutual relations between system operator “Transportgas Srbija” LLC and Bulgarian system
operator. The planned daily capacity of Serbian-Bulgarian interconnector will be 5.5 million m?3
by which the capacity utilisation of transport system of “Yugorosgaz-Transport”, LLC, Ni$ will be
increased. The Agency will monitor the implementation of transmission system development
plan and it will assess actions of the system operator with reference to construction of planned
capacities, including connection of this interconnector, and if needed take measures stipulated
by law.

The transport system operator shall provide system users with access to the system at
regulated prices, based on the principle of transparency and non-discrimination, in accordance
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with the provisions of the Law, as well as regulations and rules on system operation passed on
the basis hereof. Access to supply gas pipelines may be denied only in the cases stipulated by the
Law, and transport system operator shall issue a decision on the denial of system access not later
than within five days as of the date of submission of the request for system access. The decision
on the denial of system access shall comprise detailed reasons for the denial of system access
and it may be appealed to the Agency within eight days as of the decision delivery date (Art. 283-
26 of the Energy Law). Until the adoption of this decision, there is no appeal against decision of
company “Yugorosgaz-Transport”, LLC, NiS on denial system users of system access, based on
which it can be concluded that “Yugorosgaz-Transport”, LLC, Ni$ provides access to the system
based on the principle of transparency and non-discrimination.

111 FINAL DECISION ON CERTIFICATION OF “YUGOROSGAZ-TRANSPORT”, LLC, NIS

By the Decision on certification of “Yugorosgaz-Transport”, LLC, Ni$ on December 2016, it
is ordered that this company within 12 months since the day of adoption of final decision on
certification fulfil conditions stipulated by the Decision, in order to certification would not be
revoked. By this Decision, it is also ordered that “Yugorosgaz-Transport”, LLC, Ni$ inform the
Energy Agency of the Republic of Serbia on the actions taken in order to comply with the
conditions referred to in Decision once a month, until the 15th day of the month.

Upon the adoption of that Decision, acting in line with the Decision’s order of this Agency,
“Yugorosgaz-Transport”, LLC, Nis:

1. adopted a transmission system development plan, which was approved by the
Energy Agency’s Decision No. 287/2017-A-01 of June 20, 2017, thereby fulfilling one
of the conditions on certification in Decision on December 2016 in given deadline.
Namely, the manager of the company adopted the transmission system
development plan of “Yugorosgaz-Transport”, LLC, Nis 2017-2026, No. WA-20
(hereafter: Ten-year development plan) on June 1, 2017. In Ten-year development
plan, the most important planned investments are construction of gas pipeline P
11-02 Vlasotince-Vranje and two GMRS for Vladi¢in Han and Surdulica and for
Vranje, thereby it is planned to develop system in south Serbia, i.e. gasification of
municipalities of Vladi¢in Han, Surdulica and Vranje. The Agency approved above
mentioned plan, since it determined that the plan is adopted in line with the Energy
Law and Transmission Network Code, as well the plan is harmonised with Energy
Sector Development Strategy of the Republic of Serbia for the period by 2025 with
projections by 2030, with it that planned investments are realistically estimated.

2. take actions with Ministry of Mining and Energy, in order to harmonise positive
rules, in order to harmonise its organisation and operations in a manner providing
compliance with conditions concerning the independence of the system operator
in line with the model of independent system operator.

With reference to this, the Ministry of Mining and Energy adopted a legal act No. 312-01-
00441/2017-05 on April 4, 2017 and formed a Special Working Group for regulation analysis with
aim to create conditions for certification of “Yugorosgaz-Transport”, LLC, NiS. The task of Working
Group, which work is in progress, is analysis of following regulations: the Law on Ratification of
the Agreement between the Federal Government of the Federal Republic of Yugoslavia and the
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Government of the Russian Federation on Cooperation on Construction of Gas Pipeline on the
Territory of the Federal Republic of Yugoslavia (“Official Gazette of FRY - International Treaties”,
No. 4/96), the Law on Ratification of the Treaty establishing the Energy Community between the
European Community and the Republic of Albania, Republic of Bulgaria, Bosnia and Herzegovina,
Republic of Croatia, Former Yugoslav Republic of Macedonia, Republic of Montenegro, Romania,
Republic of Serbia and the United Nations Interim Mission in Kosovo in line with the United
Nations Security Council Resolution (“Official Gazette of RS”, No. 62/06) and the Energy Law
(“Official Gazette of RS”, No. 145/14), as well to propose possible solutions for creation
conditions for certification of “Yugorosgaz-Transport”, LLC, Nis.

It should also have in mind that throughout adoption of the Energy Law in December 2014
(this law transposes into domestic law the provisions of so-called Third Energy Package of in
natural gas sector - Directive 2009/73/EC concerning common rules for the internal market in
natural gas and Regulation 715/2009 on conditions for access to the natural gas transmission
networks), in background of the Law (with which all state bodies in procedure of giving opinion
were informed, as well the Government during drafting and National Assembly during adoption),
it is pointed out that its implementation means solving previous questions and amending a
number of regulations in the Republic of Serbia, which is the precondition to apply provisions of
this Law concerning the unbundling of system operator (Article 225 of the Law), such as the Law
on Government, Law on Ministries, Law on Public Enterprises and other regulations, and it is
realistic to expect in the next period that activities are performed in this respect.

In line with the provisions of the Energy Law, unbundling of system operator is not just
condition for certification of transmission system operator, but also precondition for obtaining
its license. In line with the provision of Article 239 of the Energy Law, before some legal entity
acquires the license and thus becomes designated as the transport system operator, it shall be
certified pursuant to this Law. The Energy Agency of the Republic of Serbia shall carry out the
certification procedure (Art. 239-246 of the Law), necessarily taking account the opinion of the
Secretariat.

Since the certification of transmission system operator is precondition for its licensing, as a
consequence of non-compliance with all above given, it is impossible to perform the activities of
transport system operator, because non-issuance of certificate to transmission system operator
would prevent licence issuance for performing the energy activity (an energy entity holding the
license for performing the activity of natural gas transport and transport system operation as at
the date of coming into force of this Law shall continue performing the activity until the
completion of the certification procedure, which shall be performed within two years as of the
day of coming into force of this Law — Article 421 of the Law).

It is pointed out that the Energy Agency adopted Decision No. 311.01-50/2013-/1-1 on
August 28, 2013 and issued energy licence for natural gas transmission and transmission system
operation of “Yugorosgaz-Transport”, LLC, Ni$, since it is determined that conditions for license
issuance for performing the energy activity prescribed by Article 22 of the Energy Law are
fulfilled, and which, inter alia, refer to professional staff, conditions and requirements in terms
of energy facilities necessary for performing the energy activity stipulated by technical
regulations, regulations on environmental protection, as well as regulations on fire and explosion
protection. In line with the Law, the license is issued with a validity period of ten years and it shall
be revoked (temporarily/permanently) if energy entity ceases to meet conditions under the Law.
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Namely, under Article 25 of the Energy Law, an energy entity shall be temporarily deprived
of the license, and then permanently, if the energy entity: ceases to meet one or more conditions
under Article 22 hereof; does not maintain energy facilities in a proper and safe condition and in
accordance with technical regulations referring to the system utilization conditions; fails to meet
its obligations established by the decision on license issuance; does not determine the regulated
prices of energy, energy sources or services in accordance with methodologies, rules for the
electricity market operation and natural gas network code as well as the rules for the operation
of systems for oil transport via oil pipelines and oil derivatives transport via oil derivatives
pipelines; does not keep separate account pursuant to Article 18 hereof; and fails to comply with
other prescribed conditions for performing energy-related activities stipulated by this Law and
regulations passed on the basis hereof.

With reference to this, as a consequence of non-certification of transmission system
operator, license revocation would prevent performing the activity of natural gas transport and
transport system operation in south Serbia, which could endanger safe and secure natural gas
supply and quality of natural gas supply in south part of the territory of the Republic of Serbia.
Thereby, it is particularly had in mind that at the moment of the adoption of this decision there
is no basis for application of Article 26 of the Energy Law, i.e. designation of other energy entity
for performing given activity, since there is no other energy entity which is certificated in line
with the Law and has a license for performing the activity of natural gas transport and transport
system operation.

On the basis of all the above given reasons, the Energy Agency of the Republic of Serbia
estimated that making a decision as stated in the text, while giving the reasonable deadline for
elimination of observed deficiencies, i.e. fulfiiment of stipulated conditions is the most
appropriate solution.

The twelve-month deadline is given since this Agency estimated that fulfiiment of these
conditions requires a certain period of time and, if necessary, amending certain regulations of
the Republic of Serbia, for which a significant period of time is needed

On the basis of all the above given, on the 373" regular session on June 20, 2017, in line
with Article 39, paragraph 1 and 49, paragraph 3 in connection with Articles 240 and 241 of the
Energy Law ("Official Gazette of RS”, No. 145/14), Article 24 of the Rulebook on Energy Licence
and Certification ("Official Gazette of RS", No. 87/15) and Article 12 of the Statute of the Energy
Agency of the Republic of Serbia (“Official Gazette of RS”, No. 52/05), the Council of the Energy
Agency of the Republic of Serbia decided as stated in the text of the decision.

PRESIDENT OF THE COUNCIL
Liubo Maci¢
Decision submitted to:
1) the applicant;
2) Ministry of Mining and Energy;
3) archive
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Vienna, 3 July 2018

ECS-10/17/0/03-07-2018

REF. Serbia - Opening Letter in Case ECS-10/17

EXCELLENCY,

Please find an Opening Letter in relation to the Case ECS-10/17 attached.

Yours sincerely,

Dirk Buschle
Deputy Director and Legal Counsel

H.E. MR. ALEKSANDAR ANTIC
MINISTER OF MINING AND ENERGY
THE REPUBLIC OF SERBIA
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Opening Letter
in Case ECS-10/17

By the present Opening Letter, the Energy Community Secretariat (hereinafter “the
Secretariat”) initiates dispute settlement proceedings against the Republic of Serbia for non-
compliance with Articles 10, 14(2)(a), 14(2)(b), 14(2)(d), 15 and 11 of Directive 2009/73/EC*
(hereinafter “the Gas Directive”), incorporated and adapted by Decision 2011/02/MC-EnC of
the Ministerial Council, as well as Article 24 of Regulation 715/2009? (hereinafter “the Gas
Regulation”), incorporated and adapted by Decision 2011/02/MC-EnC of the Ministerial
Council.

Under the Rules of Procedure for Dispute Settlement under the Treaty (Dispute Settlement
Procedures),® the Secretariat may initiate a preliminary procedure against a Contracting Party
before seeking a decision by the Ministerial Council under Article 91 of the Treaty. According
to Article 13 of the Dispute Settlement Procedures, such a procedure is initiated by way of an
Opening Letter.

According to Article 11(2) of the Dispute Settlement Procedures, the purpose of the procedure
hereby initiated is to establish the factual and legal background of the case and to give the
Party concerned ample opportunity to be heard. In this respect, the preliminary procedure shall
enable the Republic of Serbia either to comply of its own accord with the requirements of the
Treaty or, if appropriate, justify its position. In the latter case, the Republic of Serbia is invited
to provide the Secretariat with all factual and legal information relevant to the case at hand
within the deadline set at the end of this letter.

l. Background and Facts
a. The applicant for certification

(i) Yugorosgaz-Transport

On 11 December 2012, Yugorosgaz a.d. Beograd (hereinafter “Yugorosgaz”) established
Yugorosgaz-Transport, LLC, Ni§ (hereinafter “Yugorosgaz-Transport”) as a fully-owned
subsidiary (Decision on the establishment of the limited liability company “Yugorosgaz-
Transport” LLC, Ni§, No. 0-53). Yugorosgaz-Transport was registered as a limited liability
company in October 2015.

! Directive 2009/73/EC of the European Parliament and of the Council of 13 July 2009 concerning common rules for the internal
market in natural gas and repealing Directive 2003/55/EC, as incorporated and adapted by Decision 2011/02/MC-EnC of the
Ministerial Council of the Energy Community of 6 October 2011.

2 Regulation (EC) No 715/2009 of 13 July 2009 on conditions for access to the natural gas transmission networks and repealing
Regulation (EC) No 1775/2005, as incorporated and adapted by Decision 2011/02/MC-EnC of the Ministierial Council of the
Energy Community of 6 October 2011.

3 Procedural Act No. 2015/04/MC-EnC of 16 October 2015. e
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Yugorosgaz-Transport holds a licence for pursuing energy activities related to transport and
natural gas transport system management (No. 311.01-50/2013-L-1), dated 28 August 2013.
It operates pipelines located in Southern Serbia, namely the gas transmission pipelines Pojate
— Nis (MG-09) and Nis — Leskovac (MG-11) as well as the gas distribution pipeline RG 11-02.
For this purpose, Yugorosgaz-Transport entered into an agreement on the lease of these
pipelines with Yugorosgaz on 5/6 February 2014. Under Article 4 of the lease agreement,
Yugorosgaz-Transport undertakes to maintain and manage the transport system and bears all
expenses of day-to-day maintenance. During 2016, some 43 mcm of natural gas were
transported through the system operated by Yugorosgaz-Transport, mostly for district heating
companies.

(ii) Yugorosgaz

The parent company of Yugorosgaz-Transport, Yugorosgaz, was established in 1996 on the
basis of the Agreement between the Federal Government of the Federal Republic of
Yugoslavia and the Government of the Russian Federation on Cooperation on Construction of
Gas Pipeline on the Territory of the Federal Republic of Yugoslavia (“the IGA”).* The IGA
provides for the establishment of a new company, jointly owned by Gazprom on one side and
Yugoslav companies on the other side. The new company’s purpose is to project, build and
finance the work and exploitation of gas pipelines, to sell the natural gas transported through
them to consumers in Yugoslavia, and potentially to transit gas through the (then) Federal
Republic of Yugoslavia.

Yugorosgaz holds licenses for natural gas distribution (No. 311.01-32/2006-L-I) and natural
gas distribution system operation (No. 311.01-31/2006-L-I) as well as licenses for natural gas
public supply (No. 311.01-09/2013-L-I) and natural gas trade in the open market (No. 006/06-
LG-24/1-91 of 1 December 2015).

Yugorosgaz is owned by Gazprom (50%), Srbijagas (25%) and Centrex Europe Energy & Gas
AG (25%).°

- Gazprom is active in the exploration, production, transportation, storage, processing
and sales of gas. In 2015, Gazprom produced 419 bcm of gas on the Yamal Peninsula,
in Eastern Siberia, the Far East and the Russian continental shelf.* Gazprom is also
the largest gas supplier in the European market; it exported 179 bcm of gas to Europe
(via its subsidiaries Gazprom Export and Gazprom Schweiz).’

4 Official Gazette of FYR — International Treaties No. 4/96.

5 The Preliminary Decision as well as the Decision incorrectly lists Central ME Energy and Gas Vienna as the owner of these
shares.

5 http://www.gazprom.com/about/production/.

7 . .
http://www.gazprom.com/about/marketing/europe/. | Bank ‘ Raiffeisenlandesbank
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- The Serbian natural gas incumbent Srbijagas was established by a Governmental
Decision of 20052 in accordance with the Law on Public Utilities®, with the Republic of
Serbia being the sole shareholder. Srbijagas holds licenses for and is active in the
business of natural gas transmission and transmission system operation?, distribution
and supply!. It owns and operates 95% of the gas transmission network in Serbia. As
a supplier of public suppliers, Srbijagas procures natural gas under long-term contracts
from Gazprom, which (through Yugorosgaz) is the sole supplier of natural gas to the
Serbian market. Srbijagas supplies all (currently 33) public retail suppliers active in the
country.

- According to the information provided by the applicant upon request of the Secretariat
on 13 April 2017, Centrex Europe Energy & Gas AG is a holding company which is
100%-owned by GPB Investment Advisory Limited which in turn is owned by GPB-DI
Holdings Limited (91%) and Acorus Investments Limited Lampousas (9%). Acorus
Investments Limited Lampousas is fully-owned by GPB-DI Holdings Limited which in
turn is fully-owned by Gazprombank, a Gazprom subsidiary. The shareholders of
Gazprombank include Gazprom (35.5414% of the ordinary shares), the non-State
pension fund GAZFOND (49.6462% of the ordinary shares), the Russian Federation
(100% of the preferred shares Type A) and the State Corporation Deposit Insurance
Agency (100% of the preferred shares Type B).*?

8 Decision of the Government of the Republic of Serbia on the Establishment of a Public Enterprise for Transport, Storage,
Distribution and Trade of Natural Gas (Official Gazette of RS No. 60/05, 51/06, 71/09, 22/10, 16/11, 35/11 and 13/12).

9 Law on Public Utilities of the Republic of Serbia (Official Gazette of RS No. 119/12).

10 Srbijagas holds a licence for natural gas transmission and transmission system operation No 0146/13-JIT-TCY, as issued by
AERS on 31 October 2006 by the Decision No 311.01-42/2006-J1-I for a period of 10 years.

11 Srbijagas holds a license fur supply of natural gas No 002/06-/17-24, as issued by AERS on 18 August 2006 by the Decision
No 311.01-43/2006-/1-1, and a license for public supply of natural gas No 0216/13-/1I-JCH, as issued by AERS on 28 December
2012 by the Decision No 311.01-99/2012-J1-I.

12 The shareholders are listed under http://www.gazprombank.ru/eng/about/shareholders/. s
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b. Unbundling and certification

The Gas Directive provides that before an undertaking is approved and designated as
transmission system operator (hereinafter “TSO”), it needs to be certified (Article 10 of the Gas
Directive). In order to be certified, the undertaking needs to comply with the unbundling
requirements of the Third Energy Package.

The unbundling provisions were designed to separate, in vertically integrated undertakings
(hereinafter “VIU”),:2 control over transmission system operation as a natural monopoly, on the
one hand, and over production and supply activities as competitive activities, on the other
hand, to eliminate potential conflicts of interest between transmission and other activities

13 AVIU is defined in Article 2(20) of the Gas Directive as “a natural gas undertaking or a group of natural gas undertakings where
the same person or the same persons are entitled, directly or indirectly, to exercise control, and where the undertaking or group
of undertakings perform at least one of the functions of transmission, distribution, LNG or storage, and at least one of the functions
of production or supply of natural gas”.
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performed by VIUs.* The rules on unbundling thus aim to prevent VIUs from using their
privileged position as operators of a transmission network by obstructing access of network
users other than their affiliated companies to their network or other conduct affecting fair and
undistorted competition, market integration or infrastructure investment.

The Gas Directive recognizes the three following options for unbundling of TSOs: ownership
unbundling, independent system operator (hereinafter “ISO”) or independent transmission
operator. These three options are meant to achieve effective unbundling.

Against this background, the ISO model enshrined in Article 14 of the Gas Directive envisages
that the transmission network is not managed by the VIU, including any of its subsidiaries, but
by an operator which is fully independent from supply and production interests in the VIU and
at the same time effectively performs all TSO functions required by the Gas Directive and the
Gas Regulation, most notably operation, development and maintenance of the system. As a
precondition, it must be ensured that the 1ISO has the necessary powers and resources to
operate the system independently from the VIU.

In December 2014, the Republic of Serbia adopted a new Energy Law,*® which transposes the
Third Energy Package, and includes provisions on unbundling and certification (Articles 223
et seqq). The Serbian Energy Law requires unbundling of TSOs according to one of the three
models envisaged also by the Gas Directive: ownership unbundling (Articles 224-225),
independent system operator (Articles 227-231) or independent transmission operator (Articles
232-238).16

Under Article 239 of the Energy Law, certification is a prerequisite for obtaining a license. The
certification procedure is carried out by the Agency, i.e. Energy Agency of the Republic of
Serbia (hereinafter “AERS”) (Article 49(3)).1” AERS shall submit its decision on certification to
the Secretariat which will issue an opinion (Article 241). When taking its final decision, AERS
shall take into account the opinion of the Secretariat. The certification decision and the
Secretariat’s opinion shall be published together in the Official Gazette of the Republic of
Serbia and on the websites of the TSO and AERS. If the final certification decision differs from
the Secretariat’s opinion, AERS shall publish an explanation for such a decision (Article 241).

The Rulebook on Energy Licence and Certification!® defines the conditions for issuing,
modifying and revoking licences and regulates the procedure of certification of the TSO, the
content of the certification application and the decision on certification as well as the
documents accompanying the application.

14 Secretariat Opinion 1/16 of 3 February 2016 on certification of TAP AG; Opinion 1/17 of 23 January 2017 on certification of
OST.

15 Official Gazette of RS No. 145/14.

16 Article 223 of the Energy Law.

17 See also Statute of the Energy Agency of the Republic of Serbia, Official Gazette of RS No. 52/05.

18 e
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c. Certification of Yugorosgaz-Transport

(i) Yugorosgaz-Transport’s application

Yugorosgaz-Transport applied for certification under the 1ISO model.'® Yugorosgaz-Transport
submitted a first application for certification as an 1SO to AERS on 8 February 2016. The
company withdrew the application on 3 June 2016. Subsequently, AERS terminated the
procedure for certification on 8 June 2016 in line with Article 121 of the Law on General
Administrative Procedure.?®

Yugorosgaz-Transport (re)submitted its application for certification as an ISO on 12 August
2016 in accordance with Articles 240 and 241 of the Energy Law.

(ii) AERS’ Preliminary Decision

Based on this application and accompanying documentation, including a number of statements
made by the management of Yugorosgaz-Transport and its parent company, Yugorosgaz,
AERS rendered a preliminary decision (hereinafter “the Preliminary Decision”) on 12
December 2016.

In its operative part, the Preliminary Decision certifies Yugorosgaz-Transport under the 1ISO
model, but also requires Yugorosgaz-Transport, within twelve months from the adoption of the
final decision on certification, to

“take all necessary actions with authorized bodies of the Republic of Serbia in order to
harmonise the Law on Ratification of the Agreement between the Federal Government
of the Federal Republic of Yugoslavia and the Government of the Russian Federation
on Cooperation on Construction of Gas Pipeline on the Territory of the Federal Republic
of Yugoslavia (“Official Gazette of FYR — International Treaties”, No. 4/96), the Law on
Ratification of the Treaty establishing the Energy Community between the European
Community and the Republic of Albania, Republic of Bulgaria, Bosnia and
Herzegovina, Republic of Croatia, Former Yugoslav Republic of Macedonia, Republic
of Montenegro, Romania, Republic of Serbia and the United Nations Interim Mission in
Kosovo in line with the United Nations Security Council Resolution (“Official Gazette of
RS”, No. 62/06) and the Energy Law (“Official Gazette of RS”, No. 145/14) so as to
harmonise its organization and operations in a manner providing compliance with
conditions concerning the independence of the system operator in line with the model
of independent system operator;

submit a ten-year transmission system development plan adopted in line with the
Energy Law (which was approved by the Energy Agency), programme for non-

19 Article 227 of the Energy Law.

20 Official Gazette of RS No. 33/97, 31/01 and 30/10. .y
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discriminatory behavior adopted in line with the Energy Law (which was approved by
the Energy Agency) and a legal document signed together with the transmission
system owner providing guarantees for the financing of transmission system
development.”

Moreover, Yugorosgaz-Transport is requested to report on the actions taken to comply with
these obligations once a month. In case of non-compliance, the Preliminary Decision
envisages that

“... the Energy Agency of the Republic of Serbia will launch a new certification
procedure in order to reevaluate the conditions for certification and adopt a decision on
the withdrawal of the certificate referred to in item 1 hereof. “

(iii) The Secretariat’'s Opinion

Pursuant to Articles 10 and 11 of the Gas Directive and Article 3 of the Gas Regulation, the
Secretariat is required to examine the notified Preliminary Decision and deliver its opinion to
AERS as to the compatibility of such a decision with Articles 9(8), 11 and 14 of the Gas
Directive. The Preliminary Decision was notified to the Secretariat on 22 December 2016. A
hearing with representatives from AERS, the Ministry for Mining and Energy, Yugorosgaz and
the President of the ECRB was held on 10 March 2017 at the premises of the Secretariat. On
14 March 2017, the Secretariat sent the minutes of the hearing and additional questions to the
representative of Yugorosgaz present at the hearing and received a reply on 13 April 2017.
On 23 March 2017, the Secretariat received an opinion on the Preliminary Decision by the
Energy Community Regulatory Board (hereinafter “ECRB”), as requested in line with Article
3(1) of the Gas Regulation. The Secretariat rendered its opinion on 22 April 2017 (hereinafter
“the Opinion”), taking into account the ECRB’s opinion.

In its Opinion, the Secretariat agreed that Yugorosgaz-Transport in principle was eligible to
apply for certification under the ISO model, since the transmission operated by Yugorosgaz-
Transport belonged to a VIU, Yugorosgaz, on 6 October 2011, the cut-off date set by Article
9(8) of the Gas Directive.

However, the Secretariat found that Yugorosgaz-Transport was not able to operate the system
effectively and independently from the system owner Yugorosgaz. Most notably, Yugorosgaz-
Transport was still directly and indirectly controlled by persons active in production and/or
supply of natural gas or electricity (Article 14(2)(a) of the Gas Directive), did not seem to have
at its disposal the required resources for carrying out its tasks as TSO (Article 14(2)(b) of the
Gas Directive), and did not seem to have the ability to comply with all tasks and obligations of
a transmission system operator independently (Article 14(2)(d) of the Gas Directive).
Moreover, Yugorosgaz did not comply with the unbundling requirements set out in Article 15
of the Gas Directive. Finally, the Secretariat opined that it has not been demonstrated that
granting certification to Yugorosgaz-Transport will not put at risk the security of supply of Serbia
and the Energy Community as required by Article 11 of the Gas Directive.

(iv) AERS’ Final Decision
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AERS rendered its final decision on 20 June 2017 (Decision No. 311.01-2/2016-C-I,
hereinafter “the Decision”). It issued a certification under the ISO model to Yugorosgaz-
Transport and obliged it to

“- take all necessary actions to harmonise its organisations and operations in a manner
providing compliance with conditions concerning the independence of the system
operator in line with the model of independent system operator, and take actions with
authorised bodies of the Republic of Serbia in order to harmonise positive rules, if
necessary,

- submit a programme for non-discriminatory behaviour adopted in line with the Energy
Law and

- submit a legal document signed together with the transmission system owner
providing guarantees for the financing of transmission system development and

- submit a proof that it procures natural gas for the compensation of losses in the
transport system pursuant to the law.”

Yugorosgaz-Transport is obliged to act within 12 months, otherwise AERS “will launch a new
certification procedure in order to reevaluate the conditions for certification and adopt a
decision on the withdrawal of the certification”. Yugorosgaz-Transport is obliged to inform
AERS on the actions in order to comply with these conditions twice a month.

(v) Developments after the Decision

In the period following the adoption of the Decision, regardless of numerous inquiries in that
regard, the Secretariat was not informed of any actions undertaken by Yugorosgaz-Transport
in order to comply with the conditions imposed by the Decision. No by-monthly information was
communicated to the Secretariat.

The deadline of 12 months imposed by the Decision in order to comply with the conditions
imposed therein expired on 20 June 2018.

On 27 June 2018, the Secretariat was informed by AERS of a request from Yugorosgaz-
Transport to AERS asking for the extension of the deadline for the compliance with those
conditions referred to in the Decision “for at least a year”. The request lists the measures
undertaken by Yugorosgaz-Transport in the last 12 months, namely issuance of a 10-year
development plan, declaration of the owner of the transmission system and agreement that
the financial means for investment activities shall be provided by the owner, annex to the gas
supply agreement with Srbijagas regarding gas supply for compensation of losses in the
transport system, establishment of a working group and engagement of legal consultants
conducting an analysis of the Opinion. In particular with regard to the first condition imposed
by the Decision, Yugorosgaz-Transport “requests additional time to secure independence of
the TSO and to harmonize the legislative acts with the Serbian law”. It points out that a list of

issues are not up to Yugorosgaz-Transport to decide upon, such as Ie%islative changes and
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changes to an Intergovernmental Agreement, therefore requesting additional time for
consultations with stakeholders, consultants, public bodies of the Russian Federation and the
Republic of Serbia.

Il. Relevant Energy Community Law

Energy Community law is defined in Article 1 of the Dispute Settlement Procedures as “a
Treaty obligation or [...] a Decision or Procedural Act addressed to [a Party]”.

A violation of Energy Community law occurs if “[a] Party fails to comply with its obligations
under the Treaty if any of these measures (actions or omissions) are incompatible with a
provision or a principle of Energy Community law”.?

Article 9 of the Gas Directive provides:

“1. Contracting Parties shall ensure that from 1 June 2016:

(a) each undertaking which owns a transmission system acts as a transmission system
operator;

(b) the same person or persons are entitled neither:

(i) directly or indirectly to exercise control over an undertaking performing any
of the functions of production or supply, and directly or indirectly to exercise
control or exercise any right over a transmission system operator or over a
transmission system; nor

(ii) directly or indirectly to exercise control over a transmission system operator
or over a transmission system, and directly or indirectly to exercise control or
exercise any right over an undertaking performing any of the functions of
production or supply;

(c) the same person or persons are not entitled to appoint members of the supervisory
board, the administrative board or bodies legally representing the undertaking, of a
transmission system operator or a transmission system, and directly or indirectly to
exercise control or exercise any right over an undertaking performing any of the
functions of production and supply; and

(d) the same person is not entitled to be a member of the supervisory board, the
administrative board or bodies legally representing the undertaking, of both an
undertaking performing any of the functions of production or supply and a transmission
system operator or a transmission system.

2. The rights referred to in points (b) and (c) of paragraph 1 shall include, in particular:
(a) the power to exercise voting rights;

(b) the power to appoint members of the supervisory board, the administrative board or
bodies legally representing the undertaking; or

o .
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(c) the holding of a majority share.

3. For the purpose of paragraph 1(b), the notion “undertaking performing any of the
functions of production or supply” shall include “undertaking performing any of the
functions of generation and supply” within the meaning of Directive 2009/72/EC of the
European Parliament and of the Council of 13 July 2009 concerning common rules for
the internal market in electricity, as adapted under Article 24 of the Energy Community
Treaty, and the terms “transmission system operator” and “transmission system” shall
include “transmission system operator” and “transmission system” within the meaning
of that Directive.

[..]

7. Contracting Parties shall ensure that neither commercially sensitive information
referred to in Article 16 held by a transmission system operator which was part of a
vertically integrated undertaking, nor the staff of such a transmission system operator,
is transferred to undertakings performing any of the functions of production and supply.

8. Where on 6 October 2011, the transmission system belongs to a vertically integrated
undertaking a Contracting Party may decide not to apply paragraph 1.

In such case, the Contracting Party concerned shall either:
(a) designate an independent system operator in accordance with Article 14, or
(b) comply with the provisions of Chapter IV.

9. Where on 6 October 2011, the transmission system belongs to a vertically integrated
undertaking and there are arrangements in place which guarantee more effective
independence of the transmission system operator than the provisions of Chapter IV,
a Contracting Party may decide not to apply paragraph 1.”

Article 10 of the Gas Directive provides:

“l. Before an undertaking is approved and designated as transmission system
operator, it shall be certified according to the procedures laid down in paragraphs 4, 5,
and 6 of this Article and in Article 3 of Regulation (EC) No 715/2009, as adapted under
Article 24 of the Energy Community Treaty.

[L.]

Article 11 of the Gas Directive provides:

“..]

3. The regulatory authority shall adopt a draft decision on the certification of a
transmission system operator within four months from the date of notification by the
transmission system operator. It shall refuse the certification if it has not been
demonstrated:

(a) that the entity concerned complies with the requirements of Article 9; and
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(b) to the regulatory authority or to another competent authority designated by the
Contracting Party that granting certification will not put at risk the security of energy
supply of the Contracting Party and the Energy Community. In considering that question
the regulatory authority or other competent authority so designated shall take into
account:

(i) the rights and obligations of the Energy Community with respect to that third
country arising under international law, including any agreement concluded with
one or more third countries to which the Energy Community is a party and which
addresses the issues of security of energy supply

(i) the rights and obligations of the Contracting Party with respect to that third
country arising under agreements concluded with it, insofar as they are in
compliance with Energy Community law; and

(i) other specific facts and circumstances of the case and the third country
concerned.

[. . .]”
Article 13 of the Gas Directive provides:

“Each transmission, storage and/or LNG system operator shall:

(a) operate, maintain and develop under economic conditions secure, reliable and
efficient transmission, storage and/or LNG facilities to secure an open market, with due
regard to the environment, ensure adequate means to meet service obligations;

(b) refrain from discriminating between system users or classes of system users,
particularly in favour of its related undertakings;

(c) provide any other transmission system operator, any other storage system operator,
any other LNG system operator and/or any distribution system operator, sufficient
information to ensure that the transport and storage of natural gas may take place in a
manner compatible with the secure and efficient operation of the interconnected
system; and

(d) provide system users with the information they need for efficient access to the
system.

2. Each transmission system operator shall build sufficient cross-border capacity to
integrate European transmission infrastructure accommodating all economically
reasonable and technically feasible demands for capacity and taking into account
security of gas supply.

3. Rules adopted by transmission system operators for balancing the gas transmission
system shall be objective, transparent and non-discriminatory, including rules for the
charging of system users of their networks for energy imbalance. Terms and conditions,
including rules and tariffs, for the provision of such services by transmission system
operators shall be established pursuant to a methodology compatible with Article 41(6)
in a non-discriminatory and cost-reflective way and shall be published.
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4. The regulatory authorities where Contracting Parties have so provided or Contracting
Parties may require transmission system operators to comply with minimum standards
for the maintenance and development of the transmission system, including
interconnection capacity.

5. Transmission system operators shall procure the energy they use for the carrying
out of their functions according to transparent, non-discriminatory and market based
procedures.”

Article 14 of the Gas Directive provides:

“1. Where the transmission system belongs to a vertically integrated undertaking on 6
October 2011, Contracting Parties may decide not to apply Article 9(1) and designate
an independent system operator upon a proposal from the transmission system owner.
Such designation shall be subject to the opinion of the Energy Community Secretariat.

2. The Contracting Party may approve and designate an independent system operator
only where:

(a) the candidate operator has demonstrated that it complies with the requirements of
Article 9(1) (b), (c) and (d);

(b) the candidate operator has demonstrated that it has at its disposal the required
financial, technical, physical and human resources to carry out its tasks under Article
13;

(c) the candidate operator has undertaken to comply with a ten-year network
development plan monitored by the regulatory authority;

(d) the transmission system owner has demonstrated its ability to comply with its
obligations under paragraph 5. To that end, it shall provide all the draft contractual
arrangements with the candidate undertaking and any other relevant entity; and

(e) the candidate operator has demonstrated its ability to comply with its obligations
under Regulation (EC) No 715/2009, as adapted under Article 24 of the Energy
Community Treaty, including the cooperation of transmission system operators at
regional level.

3. Undertakings which have been certified by the regulatory authority as having
complied with the requirements of Article 11 and of paragraph 2 of this Article shall be
approved and designated as independent system operators by Contracting Parties.
The certification procedure in either Article 10 of this Directive and Article 3 of
Regulation (EC) No 715/2009, as adapted under Article 24 of the Energy Community
Treaty, or in Article 11 of this Directive shall be applicable.

4. Each independent system operator shall be responsible for granting and managing
third-party access, including the collection of access charges and congestion charges,
for operating, maintaining and developing the transmission system, as well as for
ensuring the long-term ability of the system to meet reasonable demand through
investment planning. When developing the transmission system the independent
system operator shall be responsible for planning (including authorisation procedure),
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construction and commissioning of the new infrastructure. For this purpose, the
independent system operator shall act as a transmission system operator in
accordance with this Chapter. The transmission system owner shall not be responsible
for granting and managing third-party access, nor for investment planning.

5. Where an independent system operator has been designated, the transmission
system owner shall:

(a) provide all the relevant cooperation and support to the independent system operator
for the fulfilment of its tasks, including in particular all relevant information;

(b) finance the investments decided by the independent system operator and approved
by the regulatory authority, or give its agreement to financing by any interested party
including the independent system operator. The relevant financing arrangements shall
be subject to approval by the regulatory authority. Prior to such approval, the regulatory
authority shall consult the transmission system owner together with other interested
parties;

(c) provide for the coverage of liability relating to the network assets, excluding the
liability relating to the tasks of the independent system operator; and

(d) provide guarantees to facilitate financing any network expansions with the exception
of those investments where, pursuant to point (b), it has given its agreement to
financing by any interested party including the independent system operator.

[...]
Article 15 of the Gas Directive provides:

“1. A transmission system owner, where an independent system operator has been
appointed, and a storage system operator which are part of vertically integrated
undertakings shall be independent at least in terms of their legal form, organisation and
decision making from other activities not relating to transmission, distribution and
storage.

This Article shall apply only to storage facilities that are technically and/or economically
necessary for providing efficient access to the system for the supply of customers
pursuant to Article 33.

2. In order to ensure the independence of the transmission system owner and storage
system operator referred to in paragraph 1, the following minimum criteria shall apply:

(a) persons responsible for the management of the transmission system owner and
storage system operator shall not participate in company structures of the integrated
natural gas undertaking responsible, directly or indirectly, for the day-to-day operation
of the production and supply of natural gas;

(b) appropriate measures shall be taken to ensure that the professional interests of
persons responsible for the management of the transmission system owner and
storage system operator are taken into account in a manner that ensures that they are
capable of acting independently;
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(c) the storage system operator shall have effective decision-making rights,
independent from the integrated natural gas undertaking, with respect to assets
necessary to operate, maintain or develop the storage facilities. This shall not preclude
the existence of appropriate coordination mechanisms to ensure that the economic and
management supervision rights of the parent company in respect of return on assets
regulated indirectly in accordance with Article 41(6) in a subsidiary are protected. In
particular, this shall enable the parent company to approve the annual financial plan,
or any equivalent instrument, of the storage system operator and to set global limits on
the levels of indebtedness of its subsidiary. It shall not permit the parent company to
give instructions regarding day-to-day operations, nor with respect to individual
decisions concerning the construction or upgrading of storage facilities, that do not
exceed the terms of the approved financial plan, or any equivalent instrument; and

(d) the transmission system owner and the storage system operator shall establish a
compliance programme, which sets out measures taken to ensure that discriminatory
conduct is excluded, and ensure that observance of it is adequately monitored. The
compliance programme shall set out the specific obligations of employees to meet
those objectives. An annual report, setting out the measures taken, shall be submitted
by the person or body responsible for monitoring the compliance programme to the
regulatory authority and shall be published.”

Article 24 of the Gas Regulation provides:

“When carrying out their responsibilities under this Regulation, the regulatory authority
shall ensure compliance with this Regulation and the Guidelines adopted pursuant to
Article 18 (as adopted by the Permanent High Level Group under Procedural Act
01/2012/PHLG-EnC). [...]"

M. Preliminary Legal Assessment

In the following, the Secretariat will address the non-compliance of Yugorosgaz-Transport with
the unbundling requirements of the Gas Directive. It will establish that, by consequence,
Yugorosgaz-Transport could not be certified by AERS, which in turn failed to respect Energy
Community law when issuing its Decision of 20 June 2017, which remains in force even after
the expiry of the 12-months deadline set by the Decision.

1. Non-compliance with unbundling requirements

The ISO model enshrined in Article 14 of the Gas Directive envisages that the transmission
network is not managed by the VIU, including any of its subsidiaries, but by an operator which
is fully independent from supply and production interests in the VIU and at the same time
effectively performs all TSO functions required by the Gas Directive and the Gas Regulation,
most notably operation, development and maintenance of the system. As a precondition, it
must be ensured that the ISO has the necessary powers and resources to operate the system
independently from the VIU.
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In particular, an 1ISO may only be certified by a national regulatory authority if it fulfils all
requirements listed in Article 14(2) of the Gas Directive namely:

a) The candidate 1SO has demonstrated that it complies with the independence
requirements of Article 9(1)(b), (c), and (d) of the Gas Directive;

b) The candidate ISO has demonstrated that it has at its disposal the required financial,
technical, physical and human resources to carry out the tasks of a TSO under Article
13 of the Gas Directive;

¢) The candidate ISO has undertaken to comply with a ten-year network development
plan monitored by the regulatory authority;

d) The transmission system owner has demonstrated its ability to comply with its
obligations under Article 14(5) of the Gas Directive, hamely to provide all the relevant
cooperation and support to the ISO for the fulfilment of its tasks, finance the
investments financing by any interested party including the 1SO, provide for the
coverage of liability relating to the network assets, and provide guarantees to facilitate
financing any network expansions;

e) The candidate ISO has demonstrated its ability to comply with its obligations under the
Gas Regulation.

Only under these conditions may the VIU still retain the ownership of the network. As system
owner, the VIU’s activities must be limited to enabling the ISO to carry out its tasks by fulfilling
the obligations laid down in Article 14(5) of the Gas Directive.?? Article 15 of the Gas Directive
further requires legal and functional unbundling of the transmission system owner from the
other activities of the VIU.

a. Non-compliance with Article 14(2)(a) of the Gas Directive

Article 14(2)(a) of the Gas Directive determines that an ISO may be designated only where it
complies with Articles 9(1)(b), (c) and (d) of the Gas Directive. These provisions aim at
establishing the independence of the system operator by separating the exercise of control
over or any rights in production and supply activities, on the one hand, and transmission
activities on the other hand.

The Decision assesses Yugorosgaz-Transport's compliance with the requirement of
independence of the TSO prescribed by Article 225 of the Energy Law (which corresponds to
Article 9 of the Gas Directive) and comes to the conclusion that no proof has been submitted
as regards “the independence of the management body of the entity performing natural gas
production or supply and natural gas transmission”.?? AERS acknowledges that compliance
with the requirements for certification according to the ISO model requires “complete
reorganisation of the founder of Yugorosgaz-Transport and that could require amending
certain regulations of the Republic of Serbia which takes a certain amount of time”. The

22 See Commission’s Opinion on certification of Trans Austria Gasleitung GmbH, C(2013) 649, 04.02.2013.
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Secretariat agrees with AERS that the requirement of independence of Yugorosgaz-Transport
from natural gas production and supply activity is not fulfilled.

Article 9(1)(b)(i) of the Gas Directive prohibits the same person(s) from directly or indirectly
exercising control over an undertaking performing any of the functions of production or supply,
and directly or indirectly exercising control or exercising any right over a TSO or over a
transmission system. Article 9(1)(b)(ii) of the Gas Directive prohibits the same person(s) from
directly or indirectly exercising control over a TSO or over a transmission system, and directly
or indirectly exercising control or exercising any right over an undertaking performing any of
the functions of production or supply.

Article 9(1)(c) of the Gas Directive requires that the same person or persons are not entitled
to control or exercise any right over an undertaking performing any of the functions of
production or supply and at the same time be or appoint members of the supervisory board,
the administrative board or bodies legally representing the undertaking, of a transmission
system operator or a transmission system.

The term ‘control’ is defined in Article 2(36) of the Gas Directive as “any rights, contracts or
any other means which, either separately or in combination and having regard to the
considerations of fact or law involved, confer the possibility of exercising decisive influence on
an undertaking, in particular by: (a) ownership or the right to use all or part of the assets of an
undertaking; (b) rights or contracts which confer decisive influence on the composition, voting
or decisions of the organs of an undertaking.”?*

According to Article 9(2) of the Gas Directive, the rights referred to in (1)(b) and (c) include (a)
the power to exercise voting rights; (b) the power to appoint members of the supervisory board,
the administrative board or bodies legally representing the undertaking; or (c) the holding of a
majority share.

Firstly, as confirmed by AERS in its Decision? and stated by the Secretariat in its Opinion,?®
the parent company Yugorosgaz is at the same time active in the supply of gas and directly
exercising control and certain rights over Yugorosgaz-Transport:

e Yugorosgaz holds 100% of the shares of Yugorosgaz-Transport, i.e. the majority and
therefore exercises direct control over the latter. The holding of a majority share is also
encompassed by Article 9(2) of the Gas Directive.

o The Articles of Association of Yugorosgaz-Transport reflect that relation of direct and
unfettered control. According to Article 26 of the Articles of Association, a

2 This definition is taken from the Council Regulation (EC) No. 139/2004 of 20 January 2004 on the control of concentrations
between undertakings and should be interpreted accordingly (recital 10 of the Gas Directive).
% Decision, p. 9 of translation.
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representative of its sole shareholder Yugorosgaz is entitled to vote at the
Shareholders Assembly as its sole member. The exercise of voting rights is also
encompassed by Article 9(2) of the Gas Directive. The Shareholders Assembly controls
and supervises the management of Yugorosgaz-Transport (Article 27 Articles of
Association). This corresponds to the Company Law, in accordance with which
Yugorosgaz-Transport is organized in the form of a one-tier governance (shareholders
assembly and management, no supervisory board)2

e The Director of Yugorosgaz-Transport is appointed by the Shareholders Assembly
(Article 54 Articles of Association), i.e. by the representative of Yugorosgaz. The power
to appoint members of boards or representative bodies is also encompassed by
Articles 9(2) and Article 9(1)(c) of the Gas Directive. The Director can also be removed
by the Shareholders Assembly (even without reasons, Article 54 Articles of
Association). According to Article 55 of the Articles of Association, the Director
represents the company. However, Article 55 of the Articles of Association provides
that the Director of Yugorosgaz-Transport needs the approval of the Shareholders
Assembly for any decision above EUR 10.000,00.

Secondly, as has been pointed out in the Opinion,?® Yugorosgaz-Transport is also not
independent of the shareholders of its parent company Yugorosgaz, in particular Gazprom,
because Gazprom is at the same time active in production and supply of gas and indirectly
exercising control over Yugorosgaz-Transport:

e Gazprom owns 50% of Yugorosgaz' shares. According to the definition of the term
‘control’ referred to above, control by a company over another company is established
if it can exercise decisive influence over it. In this regard, two general situations are to
be distinguished:? First, the controlling undertaking enjoys the power to determine the
strategic commercial decisions of the other undertaking; this power is typically
conferred by the holding of a majority of voting rights in a company.®® Second, the
controlling undertaking is able to veto strategic decisions in an undertaking, but does
not have the power (on its own) to impose such a decision (negative control); this power
is typically conferred by one shareholder holding 50% in an undertaking whilst the
remaining 50% is held by several other shareholders.®' This corresponds to the case
of Gazprom which holds 50% in Yugorosgaz while the remaining 50% are held
respectively by Srbijagas and Centrex Europe Energy & Gas AG. Gazprom therefore
exercises control over Yugorosgaz which in turn (as has been demonstrated above)
exercises control over Yugorosgaz-Transport.

27 Official Gazette of RS No. 36/2011, 99/2011, 83/2014 — other law, 5/2015.

28 Opinion, p. 7 et seq.

2 European Commission Consolidated Jurisdictional Notice under Council Regulation (EC) No 139/2004 on the control of
concentrations between undertakings, OJ 2008/C 95/01, para. 54.

% European Commission Consolidated Jurisdictional Notice under Council Regulation (EC) No 139/2004 on the control of
concentrations between undertakings, OJ 2008/C 95/01, para. 54.

81 European Commission Consolidated Jurisdictional Notice under Council Regulation (EC) No 139/2004 on the control of

concentrations between undertakings, OJ 2008/C 95/01, para. 58. s
| Bank ‘ Raiffeisenlandesbank

‘ IBAN ‘ AT953200000015102825
BIC RLNWATWW



17th MC/Annex 12a
Energy Community

‘ Energy Community Secretariat

Am Hof 4, Level 5, 1010 Vienna, Austria

+43 (0)1 535 2222
contact@energy-community.org
WWW.energy-community.org

Phone
Email

Web

The Secretariat concludes that Yugorosgaz-Transport fails to comply with the requirements of
Article 14(2)(a) read in conjunction with Articles 9(1)(b) and (c) of the Gas Directive as
Yugorosgaz directly and Gazprom indirectly (through its control over its subsidiary
Yugorosgaz) exercise control over and rights over Yugorosgaz-Transport and are active in
production and supply of natural gas.

b. Non-compliance with Article 14(2)(b) of the Gas Directive

Article 14(2)(b) of the Gas Directive provides that an ISO may be designated only where it has
demonstrated that it has at its disposal the required financial, technical, physical and human
resources to carry out its tasks under Article 13 of the Gas Directive.

With regard to the human resources, AERS found this condition to be fulfilled based on the
documentation submitted by Yugorosgaz-Transport which complies with the requirements of
the Rulebook on Licence for Carrying out Energy Activities and Certification.? Furthermore,
AERS refers to the fact that the transmission system managed by Yugorosgaz-Transport is
only 125 kilometers long, with capacity of 2.2 mn cubic meters per day, without compressor
stations, with exit points at five main metering and regulation stations and no connection to
storage and customers’ installations. Additionally, AERS notes that so far there were no
restrictions in terms of access to the transmission system of Yugorosgaz-Transport (only two
entities using it so far, i.e. Yugorosgaz and Srbijagas). Also due to the limited number of current
users, there is no need for an operational platform supporting electronic communication
between system operator and system users, electronic processing of exchanged data and data
storage.®

However, based on the Report of the Ministry of Energy, Development and Environment
Protection No. 18-1/12-02 on fulfilment of the requirements regarding the professional staff for
pursuing the energy-related activities to transport and natural gas transport system
management, Yugorosgaz-Transport has in total seven employees. The report lists one civil
engineer responsible for technical management tasks, two machine engineers responsible for
operation of the network, and one machine engineer, one electrical engineer and one
mechanic responsible for maintenance of the network. They all perform activities necessary
for the technical operation and maintenance of the transmission network. However, the
Secretariat found in its Opinion3* and upholds that Article 14(2)(b) of the Gas Directive requires
the ISO to have at its disposal the required human resources to carry out its tasks under Article
13 of the Gas Directive. Apart from technical operation and maintenance of the transmission
network, these tasks also require expertise in other fields, such as market/regulatory, IT, law,
finance etc. Yugorosgaz-Transport asserts that it does not rely on additional external experts

32 Decision, p. 12 of translation.
33 Decision, p. 12 of translation.
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or resources to perform its functions. However, the Secretariat is of the opinion that with the
existing human resources inside the company, Yugorosgaz-Transport cannot be able to
independently perform processes such as capacity allocation and congestion management
(including contract management), balancing, initiation and implementation of investment
processes (including the conduct of market tests to assess demand for additional transmission
capacities).

Based on the existing evidence, the Secretariat considers that Yugorosgaz-Transport fails to
comply with the requirements of Article 14(2)(b) of the Gas Directive as it does not have the
required human resources to carry out its tasks under Article 13 of the Gas Directive.

c. Non-compliance with Article 14(2)(d) of the Gas Directive

Article 14(2)(d) of the Gas Directive requires that the transmission system owner has
demonstrated its ability to comply with its obligations under Article 14(5) of the Gas Directive,
namely to:

a) provide all the relevant cooperation and support to the ISO for the fulfilment of its tasks,
including in particular all relevant information;

b) finance the investments decided by the ISO and approved by the regulatory authority, or
give its agreement to financing by any interest party including the 1SO;

c) provide for the coverage of liability relating to the network assets, excluding the liability
relating to the tasks of the ISO;

d) provide guarantees to facilitate financing any network expansions with the exception of
those investments where, pursuant to b), it has given its agreement to financing by any
interested party including the ISO.

In the Decision, AERS requests Yugorosgaz-Transport to submit a “legal document signed
together with the transmission system owner providing guarantees for the financing of the
transmission system development”.®

The Secretariat agrees with AERS’ conclusion that Article 14(5)(d) of the Gas Directive is not
fulfilled because Yugorosgaz did not provide any guarantee to facilitate any network expansion
as required under this provision.
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d. Non-compliance with Article 15 of the Gas Directive

Article 15 of the Gas Directive requires legal and functional unbundling of the transmission
system owner. Legal unbundling requires that the network is owned by a company separate
from the other activities not related to transmission, distribution and storage and must be
responsible for all the decisions assigned to the transmission system owner under the
Directive. Functional unbundling requires that this company is independent in terms of its
organisation and decision making from other activities not related to transmission. In particular,
Article 15(2) of the Gas Directive sets the minimum criteria for unbundling of the transmission
system owner which correspond to Article 230 of the Energy Law, namely:

a) persons responsible for the management of the transmission system owner shall not
participate in company structures of the VIU, directly or indirectly, for the day-to-day operation
of the production and supply of natural gas;

b) appropriate measures shall be taken to ensure that the professional interest of persons
responsible for the management of the transmission system owner are taken into account in a
manner that ensures that they are capable of acting independently;

¢) the transmission system owner shall establish a compliance programme, which sets out
measures taken to ensure that discriminatory conduct is excluded, and ensure that observance
of it is adequately monitored. The compliance programme shall set out the specific obligations
of employees to meet those objectives. An annual report, setting out the measures taken, shall
be submitted by the person or body responsible for monitoring the compliance programme to
the regulatory authority and shall be published.

In the Decision, AERS comes to the conclusion that Yugorosgaz as transmission system owner
is not independent in terms of its legal form, organisation and decision-making from other
activities not related to transmission. It concludes that compliance with the requirements of
certification requires “complete reorganisation of the founder of Yugorosgaz-Transport”.*

The Secretariat agrees with AERS’ conclusion regarding non-compliance with Article 15 of the
Gas Directive. As has been pointed out above, Yugorosgaz is active in the business of natural
gas distribution and wholesale and retail supply of natural gas. It follows that it is not
independent from other activities which are not related to natural gas transmission and
distribution.

" . .
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As the European Commission explains in an Interpretative Note of 2004%, legal unbundling is
to be understood to the effect that the transmission system is operated by a separate “network”
company. Yugorosgaz, the network owner is not legally unbundled because the owner of the
network is not a company separate from the other activities not related to transmission.
Yugorosgaz as vertically integrated undertaking is active in the above mentioned sectors
without any separate legal entity being responsible for the transmission system ownership.

Moreover, functional unbundling in practical terms would require the following:

e The management staff of the network business may not work at the same time for the
supply/production company of the vertically integrated company. This applies to both
the top executive management and the operational (middle) management.

e Appropriate measures must be taken to ensure the independence of the persons
responsible for the network management:

e the salary of the network management must not be based on the holding/supply
company’s performance and be established on the basis of pre-fixed elements related
to the performance of the network company;

o the reasons justifying a replacement of a Member of the Board of Directors of the
network company at the initiative of the parent company must be clearly spelt out in the
statutes of the company;

e transfer of management staff from the network business to other activities of the
vertically integrated undertaking and vice versa should be made subject to certain
conditions, including that such transfer shall not be predetermined from the outset;

e shareholding interests of the network company and/or its management staff in the
supply business of the vertically integrated undertaking shall be limited so as to ensure
independence of the network company’s management staff and prevent any conflict of
interest;

e common services shared between the network activities and other businesses of the
vertically integrated undertaken may be permitted provided that certain conditions are
fulfilled to reduce competition concerns and exclude conflict of interest.

The Secretariat considers that this is also not complied with as there is no separate
organisational structure and therefore not separate decision-making regarding transmission
ownership on the one hand and other activities not related to transmission ownership on the
other hand. The pro forma legal unbundling of Yugorosgaz Transport from the vertically
integrated undertaking Yugorosgaz does not address let alone solve the problem that all main
decisions with regard to the activities of Yugorosgaz Transport are taken by the Assembly,
which in practice means unilateral decisions of a single shareholder — Yugorosgaz.®®

87 Note of DG Energy & Transport on Directives 2003/54/EC and 2003/55/EC on the internal market in electricity and natural gas
— the Unbundling Regime — 16.1.2004, p. 5.
% See Reasoned Request in Case ECS-9/13 Secretariat vs Serbia.

3% See Case ECS-9/13 Secretariat vs Serbia. .y
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Due to the lack of legal and functional unbundling, Yugorosgaz also does not comply with the
minimum criteria under Article 15(2) of the Gas Directive, as there is no separation of
management and operational functions within Yugorosgaz (lit a), there are no measures to
guarantee independence of the management of the transmission system owner (lit b), and
there is no compliance programme established to avoid discriminatory conduct (lit ).

As a consequence, the Secretariat considers that Yugorosgaz fails to comply with the
requirement of Article 15 of the Gas Directive because it is not legally nor functionally
unbundled from other activities that are not related to natural gas transmission as Yugorosgaz
is active in distribution and supply of natural gas.

e. Non-compliance with Article 11 of the Gas Directive

In case of certification of a TSO which is controlled by a person or persons from a third country
or third countries, Article 11 of the Gas Directive applies. The candidate TSO is fully-owned by
Yugorosgaz which in turn is owned by Gazprom (50%), Srbijagas (25%) and Centrex Europe
Energy & Gas AG (25%). As has been pointed out above (page 17), Gazprom exercises control
over Yugorosgaz which in turn exercises control over Yugorosgaz-Transport. Therefore, Article
11 of the Gas Directive applies.

Article 11 of the Gas Directive ensures, firstly, that the rules on unbundling are fully respected
throughout the Energy Community, by companies from Parties to the Treaty but also from third
countries. Secondly, the control of networks by foreign companies can potentially threaten
security of supply in the Energy Community, for example if the owner(s) of the transmission
system also act as major suppliers and could use their control over the network to prevent
alternative sources of supply from entering the market.*® Therefore, according to Article 11(3)
of the Gas Directive, the regulatory authority must refuse certification if it has not been
demonstrated that the entity concerned complies with the applicable unbundling requirements
(Article 11(3)(a) of the Gas Directive), and that granting the certification would not put at risk
the security of supply of the Contracting Party and the Energy Community (Article 11(3)(b) of
the Gas Directive). These provisions were transposed by Articles 245 and 246 of the Energy
Law in Serbia.

a) With regard to the first condition, i.e. compliance with unbundling requirements, as has been
pointed out above, Gazprom is active in the exploration, production, transportation, storage,
processing and sales of gas. It therefore does not comply with independence requirements
laid down in Article 9(1) and (2) of the Gas Directive. Since it has been shown that Gazprom
is active in the production and supply of gas and at the same time exercises indirect control

w0 . -
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over Yugorosgaz-Transport as TSO. The Secretariat therefore considers that Article 11(3)(a)
of the Gas Directive has not been complied with.

b) As regards the second condition, i.e. no risk to security of supply, the Secretariat recalls that
a comprehensive assessment of whether the certification of a transmission system operator
from a third country will put at risk the security of energy supply domestically and for the entire
Energy Community is one of the essential elements of the certification also for the present
case.* Security of energy supply is an essential element of public security and is intrinsically
linked to well-functioning and open gas markets. According to Recital 22 of the Gas Directive,
“[tIhe security of supply of energy to the Community requires, in particular, an assessment of
the independence of the network operation, the level of the Community’s and individual
Contracting Parties’ dependence on energy supply from third countries, and the treatment of
both domestic and foreign trade and investment in energy in a particular third country.” The
aspects to be taken into account in the comprehensive security of supply test include:

- the rights and obligations of the Energy Community with respect to that third country (i.e.
Russia) arising under international law,

- the rights and obligations of the Republic of Serbia with respect to that third country (i.e.
Russia) arising under agreements concluded with it, insofar as they are in compliance with
Energy Community law, as well as

- any other specific facts and circumstances of the case and the third country concerned.*

The legislator has clearly established the security of supply assessment as an additional test
to that of the compliance with the Third Energy Package.®

Article 11 of the Gas Directive obliges the national authority to refuse certification if it has not
been demonstrated that granting certification will not put at risk the security of energy supply.
Therefore, it is not sufficient that no risk to security of supply is demonstrated (e.g. by the
Ministry), but the regulatory authority needs to assess whether it has been demonstrated that
the certification will not endanger security of supply. In doing so, the regulatory authority has a
margin of discretion; however, its decision must be a comprehensive assessment of all relevant
facts and circumstances and must allow stakeholders to assess the correctness of the
assessment.

4 See also Commission’s Opinion on certification of Gaz-System as the operator of the Polish section of Yamal-Europe Pipeline,
C(2015) 2008, 19.03.2015.

42 According to Article 10(1) of Ministerial Council Decision 2011/02/MC-EnC, AERS shall also take into account the rights and
obligations resulting from association or trade agreement between Serbia and the European Union.

43 See Commission’s Opinion on certification of DESFA, C(2014) 7734, 17.10.2014. .y
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In the case at hand, AERS obtained an opinion by the Ministry of Energy and Mining which
comes to the conclusion that security of supply is not endangered.* The Ministry of Energy
and Mining, in its security of supply assessment, took into account the limited length of the gas
system owned by Yugorosgaz (around 5% of the overall Serbian gas transmission system),
the lack of interconnectors of Yugorosgaz’ system with neighbouring countries, and the market
in Serbia. The Ministry concludes that the certification will not affect the security of natural gas
supply of Serbia or of the region, because Yugorosgaz-Transport will have to comply with the
provisions of the Energy Law and will perform its duties and tasks lawfully; otherwise its license
would be revoked.

The mere fact that the TSO needs to comply with the applicable legislation is of limited
relevance, if any, as an element in the security of supply test. The Secretariat considers that
the risk assessment performed by the Ministry and endorsed by AERS does not satisfy the
standards required by Article 11(3)(b) of the Gas Directive.

Instead, at least the following potential risks should have been assessed by AERS:

- the rights and obligations of Serbia with respect to Russia under the IGA, including an
assessment of compliance with Energy Community law;

- an assessment of the risk of acts by the Russian Federation or acts by Gazprom and
companies affiliated to them that render it impossible or more difficult for Yugorosgaz
or Yugorosgaz-Transport to comply with Energy Community law*;

- the dependence of Serbia and the Energy Community on Gazprom as a gas supplier;

- the market positions and the commercial interests of the companies exercising direct
or indirect control over Yugorosgaz-Transport and active on the market of gas supply
in Serbia and/or the Energy Community. This goes for Yugorosgaz as well as two of its
parents, Gazprom and Srbijagas. The risk assessment needs to establish and take into
account the market position of all three companies, including dominance, on the
Serbian and/or Energy Community (in particular Eastern and South Eastern European)
gas markets. AERS should in particular have assessed the risk that Yugorosgaz and/or
its shareholders exercise their control over the transmission system operated by
Yugorosgaz-Transport in a way that would favour gas supplied by or purchased (by
Yugorosgaz and Srbijagas) from Gazprom to the detriment of other network users;

- the importance of Yugorosgaz' network for security of supply in Serbia and the Energy
Community. While the length and the location of and the number of customers supplied
through the transmission network should be taken into account in such an assessment,
the assessment cannot be limited to these factors nor can it be static. Although it is true
that at the moment there are no gas pipelines connected with the transmission systems
of neighbouring countries in the part of the system owned by the Yugorosgaz, this is
likely to change in the foreseeable future. The aim of the Serbian-Bulgarian
interconnector (IBS) project is to construct a new gas pipeline route connecting the

4 Legal Act No. 312-01.01319/2016-05 of 12 October 2016.
45 See Commission’s Opinion on certification of DESFA, C(2014) 7734, 17.10.2014; on certification of Gaz-System as the operator
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national gas transmission networks of Bulgaria and Serbia.** The latest Memorandum
of Understanding signed between Serbia and Bulgaria foresees start of operation by
the end of 2020.*" This project is of overriding importance for diversification of gas
supply in Serbia as it will reduce the dependence on gas from a single source, Russia,
as well as for the wider region. The pipeline will improve diversification of routes and
the interconnectivity of natural gas markets in South East Europe. AERS merely notes
that the capacity utilisation of the network operated by Yugorosgaz-Transport will be
increased and that it will monitor its actions regarding the construction of these
capacities.*® The assessment should thus extend to the market and security of supply
situation in all countries connected to and through the gas network of Serbia. Due to
the topology of the Serbian grid, the network owned by Yugorosgaz will be connected
to IBS close to the city of Ni§ and will be integrated in the route for the transport of gas
passing through IBS. It will thus assume a strategic role for the security of supply of
Serbia and the Energy Community that Yugorosgaz-Transport, and its direct and
indirect shareholders, do not and have no incentive to frustrate the connection and
operation of this pipeline;

- an assessment of which additional safeguards and remedies (i.e. going beyond of what
is necessary to ensure compliance with the 1ISO unbundling model) might be necessary
to neutralize the risks identified, including but not limited to the suspension of voting
and other non-financial rights in Yugorosgaz-Transport and/or Yugorosgaz.*

The Secretariat notes that these risks have not been integrated by AERS in its assessment of
risks to security of supply, as required under Article 11(3)(b) of the Gas Directive.

Therefore, the Secretariat comes to the conclusion that Yugorosgaz-Transport is currently not
able to operate the system effectively and independently from the system owner Yugorosgaz.
Most notably, Yugorosgaz-Transport is directly and indirectly controlled by persons active in
production and/or supply of natural gas or electricity (Article 14(2)(a) of the Gas Directive),
does not have at its disposal the required resources for carrying out its tasks as TSO (Article
14(2)(b) of the Gas Directive), and does not have the ability to comply with all tasks and
obligations of a transmission system operator independently (Article 14(2)(d) of the Gas
Directive). Moreover, Yugorosgaz currently does not comply with the unbundling requirements
set out in Article 15 of the Gas Directive. Finally, it has not been demonstrated that granting
certification to Yugorosgaz-Transport will not put at risk the security of supply of Serbia and
the Energy Community as required by Article 11 of the Gas Directive.

46 The interconnection will be 108 km long in Serbia and will be a reversible line, with capacity planned at 1.8 bcm/year, with an
option to increase the volumes up to 4.5 bcm/year. A grant co-financing agreement for the Serbian section has been reached in
January 2017, amounting to approximately EUR 49.7 million within the framework of national IPA. The Serbian government set
aside approximately EUR 7.4 million for permitting and land purchase. Although Srbijagas has not taken any investment decision
so far, the Secretariat is of the opinion that this project is in an advanced phase.

47 Memorandum of understanding on the project for the construction of a gas interconnector between Bulgaria and Serbia of 19
January 2017.

48 Decision, p. 17 of the translation

4% See Commission’s Opinion on certification of DESFA, C(2014) 7734, 17.10.2014;Commission’s Opinion on certification of Gaz-
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2. Breach of certification rules

Since it has been established above that Yugorosgaz-Transport did not comply with the
unbundling requirements, AERS failed to comply with the provisions concerning certification
when issuing and maintaining the Decision certifying Yugorosgaz-Transport.

Although AERS rightly finds that the Yugorosgaz-Transport currently does not meet the
requirements of the ISO model of unbundling as stipulated in the Gas Directive and the Energy
Law, the Decision nevertheless certifies Yugorosgaz-Transport as an ISO under point 1 of the
Decision and did not withdraw the certification after the expiry of the deadline without fulfilment
of all conditions imposed in the Decision.

Certifying a TSO although it does not comply with the requirements stipulated in the Gas
Directive constitutes a breach of Energy Community law. By rendering and maintaining its
Decision on certification while conceding the correctness of the conclusion drawn by the
Energy Community above, i.e. non-compliance of Yugorosgaz-Transport with the unbundling
requirements, AERS thus infringed Energy Community law, in particular Article 10 of the Gas
Directive and Article 24 of the Gas Regulation.

Under point 2, the Decision obliges Yugorosgaz-Transport to take specific actions within 12
months, as displayed above. The Secretariat considers these obligations not suitable or
appropriate to remedy the lack of compliance with the ISO model. Moreover, these obligations
only address some of the incompliances with the unbundling requirements identified above.
Furthermore, in particular with regard to obligation 1), it is unclear and vague as it does not
specify what changes are required, i.e. what changes to the corporate structure of Yugorosgaz-
Transport and Yugorosgaz and other changes are necessary in order to comply with the ISO
model. Finally, the obligations do not constitute actual conditions for Yugorosgaz-Transport
certification as certification is supposed to take effect immediately and not only after the
compliance with the obligations imposed. Instead, the consequence in case of non-compliance
with the obligation at the end of the 12-months deadline set is that AERS will launch a new
certification procedure and reevaluate the conditions for certification and potentially adopt a
decision on the withdrawal of the certificate.

According to the information available to the Secretariat, Yugorosgaz-Transport did not comply
at least with the first and second condition imposed. In particular, Yugorosgaz-Transport itself
concedes that the fulfilment of the first condition is not up to itself, but requires legislative
changes and changes to an Intergovernmental Agreement. However, based on established
case-law of the European Court of Justice, the internal legal order, including the structural
organisation, may not be valid justification not to comply with obligations under European
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Law.® Although Yugorosgaz-Transport openly claims that it has not fulfilled the conditions
imposed by the Decision, AERS did not withdraw the certification after expiry of the deadline.

V. Conclusion

Under the Dispute Settlement Procedures, the Secretariat may initiate a preliminary procedure
against a Party before seeking a decision by the Ministerial Council under Article 91 of the
Treaty. According to Article 13 of these rules, such a procedure is initiated by way of an
Opening Letter.

It follows from the assessment above that the Secretariat comes to the preliminary conclusion
by certifying Yugorosgaz-Transport under the ISO model, the Republic of Serbia has failed to
comply with its obligations under Articles 10, 14(2)(a), 14(2)(b), 14(2)(d), 15 and 11 of the Gas
Directive as well as Article 24 of the Gas Regulation.

In accordance with Article 13 of the Dispute Settlement Procedures, the Republic of Serbia is
requested to submit its observations on the points of fact and of law raised in this letter within
an extended period of more than two months, i.e. by

21 September 2018.
to the Secretariat.

It is recalled that, according to Article 11(2) of the Dispute Settlement Procedures, the purpose
of the procedure hereby initiated is to establish the factual and legal background of the case,
and to give the Party concerned ample opportunity to be heard. In this respect, the preliminary
procedure shall enable the Republic of Serbia to comply of its own accord with the
requirements of the Treaty or, if appropriate, justify its position. In the latter case, the Republic
of Serbia is invited to provide the Secretariat with all factual and legal information relevant to
the case at hand.

Vienna, 3 July 2018 \
; )
- i L1
Janez Kopa[ irk Buéﬁzﬂ
Director f Deputy Director/Legal Counsel

50 Case C-335/04, Commission/Austria, ECLI:EU:C:2005:273, para. 9; C-111/00, Commission/Austria, ECLI:EU:C:2001:539,

para. 12. | Bank ‘ Raiffeisenlandesbank

‘ IBAN ‘ AT953200000015102825
BIC RLNWATWW
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Republic of Serbia
MINISTRY OF MINING AND ENERGY
No: 312-01-822/2018-05
Date: 17 September 2018

Belgrade

Re: Opening Letter in Case ECS-10/17

Dear Mr. Kopac,

With regard to the Opening Letter in relation to the Case ECS-10/17 of the Energy Community
Secretariat that was addressed to our attention on 3 July 2018, please find enclosed the
Response to Opening Letter in Case ECS - 10/17.

Yours sincerely,

MINISTER

C sl ™

Aleksandar Antic

Enc: The Reply to Opening Letter in Case ECS - 10/17

Energy Community Secretariat
Mr. Janez Kopac, Director

Am Hof 4

1010 Vienna

AUSTRIA
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Reply to Opening Letter in Case ECS - 10/17

I Introduction

By the present Opening Letter, the Energy Community Secretariat (hereinafter “the
Secretariat™) initiates dispute settlement proceedings against the Republic of Serbia for
noncompliance with Articles 10, 14(2)(a), 14(2)(b), 14(2)(d), 15 and 11 of Directive
2009/73/EC! (hereinafter “the Gas Directive™), incorporated and adapted by Decision
2011/02/MC-EnC of the Ministerial Council, as well as Article 24 of Regulation 715/2009
(hereinafter “the Gas Regulation™), incorporated and adapted by Decision 2011/02/MC-EnC
of the Ministerial Council.

The Republic of Serbia, as a party to the Treaty establishing the Energy Community
(hereinafter: the Treaty), through the Government of the Republic of Serbia, as the holder of
the executive power in the Republic of Serbia, is familiar with the content of the Opening
Letter submitted by the Energy Community Secretariat.

The purpose of the initiated proceedings is to define the factual and legal status of the
case, as well as to give the opportunity to the Republic of Serbia to achieve compliance or to
submit to the Secretariat factual and legal information about this case.

Explanations in regards to the allegations from the Opening Letter are presented
below.

II Explanations in regards to the allegations from the Opening Letter

1. In Chapter III - Preliminary Legal Assessment, point 2 — Breach of Certification
Rules, the following is stated:

"Since it has been established above that Yugorosgaz-Transport did not comply with the
unbundling requirements, AERS failed to comply with the provisions concerning certification
when issuing and maintaining the Decision certifying Yugorosgaz-Transport.

Although AERS rightly finds that the Yugorosgaz-Transport currently does not meet the
requirements of the ISO model of unbundling as stipulated in the Gas Directive and the
Energy Law, the Decision nevertheless certifies Yugorosgaz-Transport as an ISO under point
1 of the Decision and did not withdraw the certification after the expiry of the deadline
without fulfilment of all conditions imposed in the Decision.

Certifying a TSO although it does not comply with the requirements stipulated in the Gas
Directive constitutes a breach of Energy Community law. By rendering and maintaining its
Decision on certification while conceding the correctness of the conclusion drawn by the

! Directive 2009/73/EC of the European Parliament and of the Council of 13 July 2009 concerning common rules for the
internal market in natural gas and repealing Directive 2003/55/EC, as incorporated and adapted by Decision 2011/02/MC-
EnC of the Ministerial Council of the Energy Community of 6 October 2011.

2 Regulation (EC) No 715/2009 of 13 July 2009 on conditions for access to the natural gas transmission networks and
repealing Regulation (EC) No 1775/2005, as incorporated and adapted by Decision 2011/02/MC-EnC of the Ministierial
Council of the Energy Community of 6 October 2011.



17th MC/Annex 12a

Energy Community above, i.e. non-compliance of Yugorosgaz-Transport with the unbundling
requirements, AERS thus infringed Energy Community law, in particular Article 10 of the
Gas Directive and Article 24 of the Gas Regulation.

Under point 2, the Decision obliges Yugorosgaz-Transport to take specific actions within 12
months, as displayed above. The Secretariat considers these obligations not suitable or
appropriate to remedy the lack of compliance with the ISO model. Moreover, these
obligations only address some of the incompliances with the unbundling requirements
identified above. Furthermore, in particular with regard to obligation 1), it is unclear and
vague as it does not specify what changes are required, i.e. what changes to the corporate
structure of Yugorosgaz- Transport and Yugorosgaz and other changes are necessary in
order to comply with the ISO model. Finally, the obligations do not constitute actual
conditions for Yugorosgaz-Transport certification as certification is supposed to take effect
immediately and not only after the compliance with the obligations imposed. Instead, the
consequence in case of non-compliance with the obligation at the end of the 12-months
deadline set is that AERS will launch a new certification procedure and reevaluate the
conditions for certification and potentially adopt a decision on the withdrawal of the
certificate.

According to the information available to the Secretariat, Yugorosgaz-Transport did not
comply at least with the first and second condition imposed. In particular, Yugorosgaz-
Transport itself concedes that the fulfilment of the first condition is not up to itself, but
requires legislative changes and changes to an Intergovernmental Agreement. However,
based on established case-law of the European Court of Justice, the internal legal order,
including the structural organisation, may not be valid justification not to comply with
obligations under European Law.> Although Yugorosgaz-Transport openly claims that it has
not fulfilled the conditions imposed by the Decision, AERS did not withdraw the certification
after expiry of the deadline. *

Regarding the allegation and findings provided in the chapter - Preliminary legal
assessment we indicate the following:

The total length of the transmission system for natural gas system in the Republic of
Serbia is about 2450 km, out of which 5% is owned by the Company for construction of gas
transmission systems, transport and trade in natural gas Yugorosgaz a.d. Belgrade.

Yugorosgaz a.d. Belgrade was founded on the basis of the Law on Ratification of the
Agreement between the Federal Government of the Federal Republic of Yugoslavia and the
Government of the Russian Federation on cooperation in the construction of the gas pipeline
on the territory of the Federal Republic of Yugoslavia ("Official Gazette of FRY -
International Treaties", No. 4/96 - hereinafter: the Agreement).

Yugorosgaz a.d. Belgrade is a joint-stock company with shares owned by the Public
Joint-Stock Company GAZPROM Moscow with 50% stake, Centrex Europe Energy & Gas
AG Vienna, Austria with 25% stake and JP Srbijagas Novi Sad with 25% equity share.

With the adoption of the Energy Law in 2011, the provisions of Directive 2003/55 /
EC on common rules for the internal market for natural gas were transposed in the legislation
of the Republic of Serbia. In accordance with the provisions of this law, the establishment

3 Case C-335/04, Commission/Austria, ECLI:EU:C:2005:273, para. 9; C-111/00, Commission/Austria,
ECLI:EU:C:2001:539, para. 12.
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and operation of Yugorosgaz - Transport doo has been harmonized. In addition, in
accordance with the provisions of this law, Yugorosgaz - Transport doo has obtained a
license for carrying out the activities of transmission and operation of the transmission
system owned by Yugorosgaz a.d. Belgrade.

By the decision of the EC Ministerial Council from October 2011, the Republic of
Serbia accepted the obligation to comply with Directive 2009/73 / EC on common rules for
the internal market for natural gas repealing the Directive 2003/55.

In order to fulfil the commitments undertaken in December 2014, the National
Assembly of the Republic of Serbia adopted the Energy Law ("Official Gazette of the
Republic of Serbia" No. 145/14) harmonized with the Third Energy Package. In accordance
with Directive 2009/73 / EC, this Law prescribes the conditions that must be met by the
natural gas transmission system operator in respect of its organization.

The provision of Article 17 of the Energy Law stipulates that the energy activity can
be performed by a public enterprise, a company, or other legal entity or an undertaking
licensed to perform energy activity, and by the provision of Article 239, before any legal
person is licensed and thus be designated as the transmission system operator, it must be
certified in accordance with this Law.

Article 223 of the Energy Law stipulates that the transmission system operator can be
organized as:

1) transmission system operator in accordance with Art. 224 and 225 of this Law;
2) independent system operator in accordance with Art. 227-231 of this Law or
3) independent transmission operator in accordance with Art. 232-238 of this Law.

Article 226 of the Energy Law stipulates that if the transmission system was part of a
vertically integrated enterprise before the deadline determined in accordance with the
obligations of the Republic of Serbia undertaken pursuant to ratified international
agreements, the operator of the transmission system may be organized as an independent
system operator pursuant to Art. 227-231 of this Law or as an independent transmission
operator pursuant to Art. 232-238 of this Law.

Article 416 of the Law on Energy stipulates that the provisions of Article 226 of this
Law may be applied if the transmission system on 6 October 2011 was a part of a vertically
integrated company.

Yugorosgaz - Transport d.o.o. Ni§ submitted on 12 August 2016 a request for
certification of the transmission system operator as an independent system operator in
accordance with Art. 227 to 231 of the Energy Law.

Based on this request, on 12 December 2016, the Energy Agency of the Republic of
Serbia passed a preliminary decision on the certification of Yugorosgaz - Transport d.o.o.
Nis.

Pursuant to Article 241 of the Energy Law, the preliminary decision was submitted to
the competent body in accordance with the obligations arising from the ratified international
treaties, i.e. to the Secretariat of the Energy Community (hereinafter: the Secretariat), for the
purpose of providing an opinion.
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By an act dated 22 April 2017, the Secretariat delivered an opinion number: 2/17 of
22 April 2017 and indicated that on the basis of the information given in the Preliminary
Decision and all other information obtained during the proceedings.

By Decision of the Council of the Energy Agency of the Republic of Serbia No.
311.01-2 / 2016-S-1 of 20 June 2017, in accordance with Art. 227 to 231 of the Energy Law
and Rulebook on License for Carrying Out Energy Activities and Certification ("Official
Gazette of RS", No. 87/15) the certificate for an independent system operator was issued to
the Limited Liability company Yugorosgaz - Transport d.o.o. Nis, under the conditions
determined by that decision.

Namely, in accordance with the aforementioned decision Yugorosgaz - Transport
d.o.o. Nis was obliged to, within twelve months from the date of the adoption of the decision
(i.e. until June 20, 2018) to:

- undertake all necessary activities in order to harmonize its organization and business
operation in a manner that meets the requirements for the independence of the system
operator according to the model of the independent system operator and, if necessary, take
actions before the competent authorities of the Republic of Serbia for the harmonization of
the positive regulations;

- submit the program of non-discriminatory treatment adopted in accordance with the
Energy Law and

- submit an act signed with the owner of a transmission system providing guarantees
that will enable the financing of the development of the transmission system and

- provide evidence that it purchases natural gas to compensate for losses in the
transmission system in accordance with the law.

When issuing the Final Decision on Certification No. 311.01-2 / 2016-S-1 of 20 June
2017, the Agency took into account the Secretariat's opinion and elaborately explained the
views provided by the Secretariat.

On June 15, 2018 Yugorosgaz - Transport d.o.o. Nis contacted the Agency with a
request to extend the deadline for meeting the certification requirements for at least twelve
months. As a reason for the delay, it is stated that additional consultations should be
conducted with shareholders, consultants, state authorities of the Russian Federation and the
Republic of Serbia for finding solutions within the framework of the certification process in
accordance with the laws of the Republic of Serbia and intergovernmental agreements,
bearing in mind reliable and independent operation in the market of the Republic of Serbia. In
this respect, Yugorosgaz - Transport d.o.o. Ni§ requested additional time to ensure the
independence of the operator and harmonize the normative acts with the applicable laws of
the Republic of Serbia.

In the request for extension of the deadline, Yugorosgaz - Transport d.o.o. Nis pointed
out that by acting on the Decision of the Energy Agency of the Republic of Serbia, number:
311.01-2 / 2016-S-1 of 20 June 2017 it undertook certain actions in order to fulfil the

conditions and did the following:

- adopted the ten-year Transmission System Development Plan and submitted it to the
Agency for the purpose of granting an approval;

- submitted the statement of the owner of the transmission system and signed the
Agreement on the basis of the Energy Law, where the parties agreed that the funds for the
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planning of investment activities, envisaged in the ten-year Transmission System
Development Plan, will be provided by Yugorosgaz a.d. Belgrade pursuant to Article 229 of
the Energy Law;

- signed with the Public Enterprise Srbijagas, Novi Sad an annex to the Natural Gas
Supply Contract, which specifies the procurement of gas for compensation of potential losses
on the transmission system of the gas pipeline Yugorosgaz - Transport d.o.o. Nis§ and

- the process of consolidation of the Agreement on the operation mode at the entry to
the transmission system with JP Srbijagas, Novi Sad, is in progress.

Considering the submitted request and the available documents related to the case, the
Energy Agency of the Republic of Serbia assessed that Yugorosgaz - Transport d.o.o. Nis,
acting in accordance with the Decision within the deadline of 12 months, has partially
fulfilled the conditions for certification, i.e. delivered the Agreement with the owner of the
transmission system on June 6, 2018 on the provision of financial resources for the planned
investment activities, envisaged by the ten-year Transmission System Development Plan for
the gas pipeline and the act on natural gas supply for compensation of losses in the
transmission system.

The Energy Agency of the Republic of Serbia also assessed that Yugorosgaz -
Transport d.o.o. Nis did not meet the conditions related to the independence of the
transmission system operator and the program of non-discriminatory behavior in accordance
with the Energy Law, which could result in the launch of a new certification procedure in
order to assess the fulfilment of conditions.

In such a situation, considering the delivered documentation, as well as the serious
intention of Yugorosgaz - Transport d.o.o. Nis, displayed through a series of activities in
order to obtain the missing documentation, the Agency resolved the request favourably and
issued the Decision number: 311.01-2 / 2016-S-1 of 13 July 2018, by which Yugorosgaz -
Transport d.o.o. Nis is granted a 12-month deadline for fulfilling the conditions for
certification. Within that period, Yugorosgaz - Transport d.o.o. Nis is obliged to: undertake
all necessary activities in order to harmonize its organization and business operation in a
manner that meets the requirements for independence of the system operator according to the
model of an independent system operator and submit a non-discriminatory treatment program
adopted in accordance with the Energy Law.

In order to approve the request of Yugorosgaz - Transport d.o.o. Nis, the fact has been
taken into account that in accordance with the Energy Law, the unbundling of the system
operators is not only a condition for the certification of the transmission system operator, but
also a prerequisite for licensing thereof. Pursuant to the provisions of Article 239 of the
Energy Law, before a legal entity receives a license for carrying out the energy activity, it
must be certified in accordance with the law.

In this regard, the revocation of the license, as a result of non-issuance of the
certificate to the operator of the transmission system, would prevent the activity of
transmission and operation of the transmission system of natural gas in the southern part of
the Republic of Serbia, which could jeopardize the reliable, safe and good quality supply of
natural gas to the southern part of the territory of the Republic of Serbia.
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IITI Conclusion

Considering the above, we note the following:

- When deciding on the extension of the deadline for fulfilling the conditions for
certification Yugorosgaz - Transport d.o.o. Nis, the Energy Agency of the Republic of Serbia
took into account, primarily, the fact that the different treatment of the submitted request, i.e.
revoking of the certificate and the termination of the performance of the energy activity
would lead to unavoidable harmful consequences which could endanger the regular and safe
supply of energy, as well as cause severe disruptions in the economy. As the consequences
cannot be eliminated in a different way at this moment, it is estimated that the decision to
grant an additional 12-month deadline for meeting the prescribed conditions is the most
effective solution.

- The Republic of Serbia has demonstrated its commitment to meeting the obligations
arising from the Treaty establishing the Energy Community, and in particular by the adoption
of the new Energy Law in December 2014, which is harmonized with the Third Energy
Package, as creating conditions for its successful implementation.

- Yugorosgaz - Transport d.o.o. Nis makes maximum efforts to create the conditions
for fulfilling the requirements for certification prescribed by the Energy Law, in cooperation
with the Republic of Serbia and its founder, Yugorosgaz a.d. Belgrade, as well as its
shareholders, and in this matter it hired international legal consultants, and plans to consult
with the Energy Community Secretariat.

On behalf of the Republic of Serbia

-

Aleksandar Anti¢

Minister of mining and energy
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Reasoned Opinion
in Case ECS-10/17
l. Introduction

(1) According to Article 90 of the Treaty establishing the Energy Community (hereinafter “the
Treaty"), the Energy Community Secretariat (hereinafter “the Secretariat’) may bring a
failure by a Party to comply with Energy Community law to the attention of the Ministerial
Council. Pursuant to Article 11 of the Rules of Procedure for Dispute Settlement under the
Treaty (hereinafter “Dispute Settlement Procedures”),' the Secretariat carries out a
preliminary procedure before submitting a Reasoned Request to the Ministerial Council.

) On 12 August 2016, Yugorosgaz-Transport, LLC, Ni§ (hereinafter “Yugorosgaz-Transport”)
applied for certification as an independent system operator (hereinafter “ISO”) to the Energy
Agency of the Republic of Serbia (hereinafter “AERS”). Based on this application and
accompanying documentation, on 12 December 2016, AERS rendered a preliminary
decision certifying Yugorosgaz-Transport under the ISO model while requiring the latter to
fulfil a list of conditions within the following twelve months and report on the actions taken to
that aim (hereinafter “the Preliminary Decision”).

() The Secretariat examined this preliminary decision by AERS and delivered its opinion on the
compatibility of this decision with the Gas Directive? and the Gas Regulation® (hereinafter
“the Opinion”).* In this Opinion, the Secretariat found that Yugorosgaz-Transport did not
comply with the requirements for certification under the ISO model.

4 AERS rendered its final decision on 20 June 2017, certifying Yugorosgaz-Transport under
the 1ISO model and obliging it to fulfil certain obligations within twelve months and reporting
on the respective actions taken (hereinafter “the Decision”).®

() On 3 July 2018, the Secretariat sent an Opening Letter to the Republic of Serbia in which it
laid down its preliminary view that the Republic of Serbia has failed to comply with its
obligations under Articles 10, 14(2)(a), 14(2)(b), 14(2)(d), 15 and 11 of the Gas Directive as
well as Article 24 of the Gas Regulation, by certifying Yugorosgaz-Transport under the 1SO
model (hereinafter “the Opening Letter”).

(6) After expiration of the deadline of twelve months, on 13 July 2018, upon application by
Yugorosgaz-Transport, AERS extended the deadline for fulfiling the obligations of AERS’
decision for twelve more months (hereinafter “the Extension”).°

(7) The Republic of Serbia provided a reply to the Opening Letter on 19 September 2018
(hereinafter “the Reply”).

! Procedural Act No. 2015/04/MC-EnC of 16 October 2015.

% Directive 2009/73/EC of the European Parliament and of the Council of 13 July 2009 concerning common
rules for the internal market in natural gas and repealing Directive 2003/55/EC, as incorporated and adapted
by Decision 2011/02/MC-EnC of the Ministerial Council of the Energy Community of 6 October 2011.

% Regulation (EC) No 715/2009 of 13 July 2009 on conditions for access to the natural gas transmission
networks and repealing Regulation (EC) No 1775/2005, as incorporated and adapted by Decision
2001/02/MC-ENC of the Ministerial Council of the Energy Community of 6 October 2011.

* Opinion 2/2017, dated 22 April 2017.

® Decision No. 311.01-2/2016-C-l.

® Decision 311.01-2 / 2016-S-1.
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@) Based on the Reply by the Republic of Serbia, the Secretariat considers the preliminary
legal assessment and the conclusions of the Opening Letter still valid.

@ Under these circumstances, the Secretariat decided to submit the present Reasoned
Opinion.

Il. Factual background
1. The applicant for certification
i. Yugorosgaz-Transport

(10) On 11 December 2012, Yugorosgaz a.d. Beograd (hereinafter “Yugorosgaz”) established
Yugorosgaz-Transport as a fully-owned subsidiary.” Yugorosgaz-Transport was registered
as a limited liability company in October 2015.

(11) Yugorosgaz-Transport holds a licence for pursuing energy activities related to transport and
natural gas transport system management.® It operates pipelines located in Southern
Serbia, namely the gas transmission pipelines Pojate — Nis (MG-09) and Nis — Leskovac
(MG-11) as well as the gas distribution pipeline RG 11-02. For this purpose, Yugorosgaz-
Transport entered into an agreement on the lease of these pipelines with Yugorosgaz on 5/6
February 2014. Under Article 4 of the lease agreement, Yugorosgaz-Transport undertakes
to maintain and manage the transport system and bears all expenses of day-to-day
maintenance. During 2016, some 43 mcm of natural gas were transported through the
system operated by Yugorosgaz-Transport, mostly for district heating companies.

ii. Yugorosgaz

(12) The parent company of Yugorosgaz-Transport, Yugorosgaz, was established in 1996 on the
basis of the Agreement between the Federal Government of the Federal Republic of
Yugoslavia and the Government of the Russian Federation on Cooperation on Construction
of Gas Pipeline on the Territory of the Federal Republic of Yugoslavia (“the IGA”).° The IGA
provides for the establishment of a new company, jointly owned by Gazprom on one side
and Yugoslav companies on the other side. The new company’s purpose is to project, build
and finance the work and exploitation of gas pipelines, to sell the natural gas transported
through them to consumers in Yugoslavia, and potentially to transit gas through the (then)
Federal Republic of Yugoslavia.

(13) Yugorosgaz holds licenses for natural gas distribution'® and natural gas distribution system
operation™ as well as licenses for natural gas public supply*® and natural gas trade in the
open market.*®

" Decision on the establishment of the limited liability company “Yugorosgaz-Transport” LLC, Ni§, No. 0-53.
8 No. 311.01-50/2013-L-1, dated 28 August 2013.
jOOfficiaI Gazette of FYR — International Treaties No. 4/96.
No. 311.01-32/2006-L-I.
! No. 311.01-31/2006-L-I.
2 No. 311.01-09/2013-L-1.
13 No. 006/06-LG-24/1-91 of 1 December 2015.
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(14) The corporate structure of Yugorosgaz remains unchanged: Yugorosgaz is owned by
Gazprom (50%), Srbijagas (25%) and Centrex Europe Energy & Gas AG (25%) (see
diagram on page 4 of the Opening Letter).**

e Gazprom is active in the exploration, production, transportation, storage, processing
and sales of gas. In 2015, Gazprom produced 419 bcm of gas on the Yamal
Peninsula, in Eastern Siberia, the Far East and the Russian continental shelf.'®
Gazprom is also the largest gas supplier in the European market; it exported 179
bcm of gas to Europe (via its subsidiaries Gazprom Export and Gazprom Schweiz).'®

e The Serbian natural gas incumbent Srbijagas was established by a Governmental
Decision of 2005 in accordance with the Law on Public Utilities*®, with the Republic
of Serbia being the sole shareholder. Srbijagas holds licenses for and is active in the
business of natural gas transmission and transmission system operation®,
distribution and supply®. It owns and operates 95% of the gas transmission network
in Serbia. As a supplier of public suppliers, Srbijagas procures natural gas under
long-term contracts from Gazprom, which (through Yugorosgaz) is the sole supplier
of natural gas to the Serbian market. Srbijagas supplies all (currently 33) public retail
suppliers active in the country.

e According to the information provided by the applicant upon request of the
Secretariat on 13 April 2017, Centrex Europe Energy & Gas AG is a holding
company which is 100%-owned by GPB Investment Advisory Limited which in turn is
owned by GPB-DI Holdings Limited (91%) and Acorus Investments Limited
Lampousas (9%). Acorus Investments Limited Lampousas is fully-owned by GPB-DI
Holdings Limited which in turn is fully-owned by Gazprombank, a Gazprom
subsidiary. The shareholders of Gazprombank include Gazprom (35.5414% of the
ordinary shares), the non-State pension fund GAZFOND (49.6462% of the ordinary
shares), the Russian Federation (100% of the preferred shares Type A) and the
Staztle Corporation Deposit Insurance Agency (100% of the preferred shares Type
B).

¥ The Preliminary Decision as well as the Decision incorrectly lists Central ME Energy and Gas Vienna as the owner of
these shares.

!> http://www.gazprom.com/about/production/.

16 http://www.gazprom.com/about/marketing/europe/.

" Decision of the Government of the Republic of Serbia on the Establishment of a Public Enterprise for Transport,
Storage, Distribution and Trade of Natural Gas (Official Gazette of RS No. 60/05, 51/06, 71/09, 22/10, 16/11, 35/11 and
13/12).

18 |Law on Public Utilities of the Republic of Serbia (Official Gazette of RS No. 119/12).

19 Srbijagas holds a licence for natural gas transmission and transmission system operation No 0146/13-JI-TCY, as
issued by AERS on 31 October 2006 by the Decision No 311.01-42/2006-J1-1 for a period of 10 years.

0 Srbijagas holds a license fur supply of natural gas No 002/06-J1"-24, as issued by AERS on 18 August 2006 by the
Decision No 311.01-43/2006-J1-1, and a license for public supply of natural gas No 0216/13-JI"-JCH, as issued by AERS
on 28 December 2012 by the Decision No 311.01-99/2012-J1-1.

L The shareholders are listed under http://www.gazprombank.ru/eng/about/shareholders/.



17th MC/Annex 12a

Energy Community

2. Certification process
i. Yugorosgaz-Transport’s application

(15) As described in more detail in the Opening Letter, Yugorosgaz-Transport submitted an
application for certification as an 1SO to AERS on 12 August 2016 in accordance with
Articles 240 and 241 of the Energy Law.

ii. AERS’ Preliminary Decision

(16) Based on this application and accompanying documentation, including a number of
statements made by the management of Yugorosgaz-Transport and its parent company,
Yugorosgaz, AERS rendered the Preliminary Decisionin which it certifies Yugorosgaz-
Transport under the ISO model, but also requires Yugorosgaz-Transport, within twelve
months from the adoption of the final decision on certification, to

“take all necessary actions with authorized bodies of the Republic of Serbia in order
to harmonise the Law on Ratification of the Agreement between the Federal
Government of the Federal Republic of Yugoslavia and the Government of the
Russian Federation on Cooperation on Construction of Gas Pipeline on the Territory
of the Federal Republic of Yugoslavia (“Official Gazette of FYR — International
Treaties”, No. 4/96), the Law on Ratification of the Treaty establishing the Energy
Community between the European Community and the Republic of Albania,
Republic of Bulgaria, Bosnia and Herzegovina, Republic of Croatia, Former
Yugoslav Republic of Macedonia, Republic of Montenegro, Romania, Republic of
Serbia and the United Nations Interim Mission in Kosovo in line with the United
Nations Security Council Resolution (“Official Gazette of RS”, No. 62/06) and the
Energy Law (“Official Gazette of RS”, No. 145/14) so as to harmonise its
organization and operations in a manner providing compliance with conditions
concerning the independence of the system operator in line with the model of
independent system operator;

submit a ten-year transmission system development plan adopted in line with the
Energy Law (which was approved by the Energy Agency), programme for non-
discriminatory behavior adopted in line with the Energy Law (which was approved by
the Energy Agency) and a legal document signed together with the transmission
system owner providing guarantees for the financing of transmission system
development.”

(17) Moreover, Yugorosgaz-Transport is requested to report on the actions taken to comply with
these obligations once a month. In case of non-compliance, the Preliminary Decision
envisages that

“... the Energy Agency of the Republic of Serbia will launch a new certification
procedure in order to reevaluate the conditions for certification and adopt a decision
on the withdrawal of the certificate referred to in item 1 hereof. *

iii. The Secretariat’s Opinion
(18) The Preliminary Decision was notified to the Secretariat on 22 December 2016. A hearing

with representatives from AERS, the Ministry for Mining and Energy, Yugorosgaz and the
4



(19)

(20)

(21)

(22)
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President of the ECRB was held on 10 March 2017 at the premises of the Secretariat. On
14 March 2017, the Secretariat sent the minutes of the hearing and additional questions to
the representative of Yugorosgaz present at the hearing and received a reply on 13 April
2017. On 23 March 2017, the Secretariat received an opinion on the Preliminary Decision by
the Energy Community Regulatory Board (hereinafter “ECRB”), as requested in line with
Article 3(1) of the Gas Regulation. In its opinion, the ECRB invited AERS to further elaborate
on the availability of sufficient human resources, on the independence of the owner of the
transmission system, the procedure in case of lack of compliance with the conditions within
the period of twelve months and the security of supply test. ECRB stated that it has doubts
about the adequacy of the imposed conditions and that a certification should not be issued
as long as the applicant is not independent in line with the unbundling requirements and a
certification decision should clearly identify the concrete actions expected from the
applicant.

The Secretariat rendered its Opinion 2/2017 as to the compatibility of such a decision with
Articles 9(8), 11 and 14 of the Gas Directive on 22 April 2017, taking into account the
ECRB'’s opinion.

In its Opinion, the Secretariat agreed that Yugorosgaz-Transport in principle was eligible to
apply for certification under the 1SO model, since the transmission system operated by
Yugorosgaz-Transport belonged to a VIU, Yugorosgaz, on 6 October 2011, the cut-off date
set by Article 9(8) of the Gas Directive.

However, the Secretariat found that Yugorosgaz-Transport was not able to operate the
system effectively and independently from the system owner Yugorosgaz. Most notably,
Yugorosgaz-Transport was still directly and indirectly controlled by persons active in
production and/or supply of natural gas or electricity (Article 14(2)(a) of the Gas Directive),
did not seem to have at its disposal the required resources for carrying out its tasks as
transmission system operator (“TSO”) (Article 14(2)(b) of the Gas Directive), and did not
seem to have the ability to comply with all tasks and obligations of a TSO independently
(Article 14(2)(d) of the Gas Directive). Moreover, Yugorosgaz did not comply with the
unbundling requirements set out in Article 15 of the Gas Directive. Finally, the Secretariat
opined that it has not been demonstrated that granting certification to Yugorosgaz-Transport
will not put at risk the security of supply of Serbia and the Energy Community as required by
Article 11 of the Gas Directive.

iv. AERS’ Final Decision

In its final decision AERS issued a certification under the 1ISO model to Yugorosgaz-
Transport and obliged it to

“- take all necessary actions to harmonise its organisations and operations in a
manner providing compliance with conditions concerning the independence of the
system operator in line with the model of independent system operator, and take
actions with authorised bodies of the Republic of Serbia in order to harmonise
positive rules, if necessary;

- submit a programme for non-discriminatory behaviour adopted in line with the
Energy Law and

- submit a legal document signed together with the transmission system owner

providing guarantees for the financing of transmission system development and
5
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- submit a proof that it procures natural gas for the compensation of losses in the
transport system pursuant to the law.”

Yugorosgaz-Transport was obliged to act within 12 months, otherwise AERS “will launch a
new certification procedure in order to reevaluate the conditions for certification and adopt a
decision on the withdrawal of the certification”. Yugorosgaz-Transport was obliged to inform
AERS on the actions in order to comply with these conditions twice a month.

v. Extension of deadline for complying with conditions

In the period following the adoption of the Decision, the Secretariat was not informed of any
actions undertaken by Yugorosgaz-Transport to comply with the conditions imposed by the
Decision.

On 15 June 2018, Yugorosgaz-Transport submitted a request to AERS, asking for the
extension of the deadline for the compliance with the conditions referred to in the Decision
“for at least a year”. The request lists the measures undertaken by Yugorosgaz-Transport in
the last 12 months, namely issuance of a 10-year development plan, declaration of the
owner of the transmission system and agreement that the financial means for investment
activities shall be provided by the owner, an annex to the gas supply agreement with
Srbijagas regarding gas supply for compensation of losses in the transport system,
establishment of a working group and engagement of legal consultants conducting an
analysis of the Opinion. In particular with regard to the first condition imposed by the
Decision, Yugorosgaz-Transport “requests additional time to secure independence of the
TSO and to harmonize the legislative acts with the Serbian law”. It points out that a list of
issues are not up to Yugorosgaz-Transport to decide upon, such as legislative changes and
changes to an Intergovernmental Agreement, therefore requesting additional time for
consultations with stakeholders, consultants, public bodies of the Russian Federation and
the Republic of Serbia.

On 13 July 2018, following the request by Yugorosgaz-Transport and the Opening Letter by
the Secretariat, AERS granted an extension of the deadline for fulfiling the remaining
conditions for certification. Following this extension, Yugorosgaz-Transport informed AERS
about the measures taken in order to comply with the conditions imposed by the Decision
and requested guidelines from AERS and its assistance.

3. The dispute settlement procedure

Since the deadline of 12 months imposed by the Decision in order to comply with the
conditions imposed therein expired on 20 June 2018 without the conditions being fulfilled,
the Secretariat sent an Opening Letter to the Republic of Serbia stating its preliminary view
that certifying Yugorosgaz-Transport under the 1ISO-model constitutes a breach of Articles
10, 14(2)(a), 14(2)(b), 14(2)(d), 15 and 11 of the Gas Directive as well as Article 24 of the
Gas Regulation. The Republic of Serbia was requested to submit its observations on the
points of fact and law raised in the Opening Letter by 21 September 2018.

On 19 September 2019, the Republic of Serbia sent its Reply, admitting that Yugorosgaz-
Transport has only partially fulfilled the conditions for certification, namely by providing an
agreement with the owner of the transmission system on the provision of financial resources
for the planned investment activities envisaged by the ten-year Transmission System
Development Plan for the gas pipeline and the act on natural gas supply for compensation
of losses in the transmission system. On the other hand, AERS explicitly states that the

6
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conditions related to the independence of the TSO and the program of non-discriminatory
behavior were not met. In its Reply, Serbia comes to the conclusion that due to the harmful
consequences of revoking the certification and the thereby induced cessation of activity,
which could put in danger the regular and safe supply of energy as well as cause severe
disruptions of the economy, an extension of the deadline for meeting the conditions imposed
by the Decision for additional twelve months is the most effective solution.

Il. Relevant Energy Community Law

(299 Energy Community law is defined in Article 1 of the Dispute Settlement Procedures as “a
Treaty obligation or [...] a Decision or Procedural Act addressed to [a Party]".

(30) A violation of Energy Community law occurs if “[a] Party fails to comply with its obligations
under the Treaty if any of these measures (actions or omissions) are incompatible with a

provision or a principle of Energy Community law”.*

(31) Article 9 of the Gas Directive provides:
“1. Contracting Parties shall ensure that from 1 June 2016:
(a) each undertaking which owns a transmission system acts as a transmission system operator;
(b) the same person or persons are entitled neither:

(i) directly or indirectly to exercise control over an undertaking performing any of the
functions of production or supply, and directly or indirectly to exercise control or exercise any
right over a transmission system operator or over a transmission system; nor

(i) directly or indirectly to exercise control over a transmission system operator or over a
transmission system, and directly or indirectly to exercise control or exercise any right over
an undertaking performing any of the functions of production or supply;

(c) the same person or persons are not entitled to appoint members of the supervisory board, the
administrative board or bodies legally representing the undertaking, of a transmission system
operator or a transmission system, and directly or indirectly to exercise control or exercise any right
over an undertaking performing any of the functions of production and supply; and

(d) the same person is not entitled to be a member of the supervisory board, the administrative board
or bodies legally representing the undertaking, of both an undertaking performing any of the
functions of production or supply and a transmission system operator or a transmission system.

2. The rights referred to in points (b) and (c) of paragraph 1 shall include, in particular:
(a) the power to exercise voting rights;

(b) the power to appoint members of the supervisory board, the administrative board or bodies
legally representing the undertaking; or

(c) the holding of a majority share.

3. For the purpose of paragraph 1(b), the notion “undertaking performing any of the functions of
production or supply” shall include “undertaking performing any of the functions of generation and
supply” within the meaning of Directive 2009/72/EC of the European Parliament and of the Council of
13 July 2009 concerning common rules for the internal market in electricity, as adapted under Article

22 Article 3(1) of the Dispute Settlement Procedures.
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24 of the Energy Community Treaty, and the terms “transmission system operator” and “transmission
system” shall include “transmission system operator” and “transmission system” within the meaning
of that Directive.

[..]

7. Contracting Parties shall ensure that neither commercially sensitive information referred to in
Article 16 held by a transmission system operator which was part of a vertically integrated
undertaking, nor the staff of such a transmission system operator, is transferred to undertakings
performing any of the functions of production and supply.

8. Where on 6 October 2011, the transmission system belongs to a vertically integrated undertaking
a Contracting Party may decide not to apply paragraph 1.

In such case, the Contracting Party concerned shall either:
(a) designate an independent system operator in accordance with Article 14, or

(b) comply with the provisions of Chapter IV.

9. Where on 6 October 2011, the transmission system belongs to a vertically integrated undertaking
and there are arrangements in place which guarantee more effective independence of the
transmission system operator than the provisions of Chapter IV, a Contracting Party may decide not
to apply paragraph 1.”

(32) Article 10 of the Gas Directive provides:

“1. Before an undertaking is approved and desighated as transmission system operator, it shall be
certified according to the procedures laid down in paragraphs 4, 5, and 6 of this Article and in Article
3 of Regulation (EC) No 715/2009, as adapted under Article 24 of the Energy Community Treaty.

L]

(33) Article 11 of the Gas Directive provides:
“I...]

3. The regulatory authority shall adopt a draft decision on the certification of a transmission system
operator within four months from the date of notification by the transmission system operator. It shall
refuse the certification if it has not been demonstrated:

(a) that the entity concerned complies with the requirements of Article 9; and

(b) to the regulatory authority or to another competent authority designated by the Contracting Party
that granting certification will not put at risk the security of energy supply of the Contracting Party and
the Energy Community. In considering that question the regulatory authority or other competent
authority so designated shall take into account:

(i) the rights and obligations of the Energy Community with respect to that third country
arising under international law, including any agreement concluded with one or more third
countries to which the Energy Community is a party and which addresses the issues of
security of energy supply

(ii) the rights and obligations of the Contracting Party with respect to that third country arising
under agreements concluded with it, insofar as they are in compliance with Energy
Community law; and
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(i) other specific facts and circumstances of the case and the third country concerned.

L.]

(34) Article 13 of the Gas Directive provides:

“Each transmission, storage and/or LNG system operator shall:

(a) operate, maintain and develop under economic conditions secure, reliable and efficient
transmission, storage and/or LNG facilities to secure an open market, with due regard to the
environment, ensure adequate means to meet service obligations;

(b) refrain from discriminating between system users or classes of system users, particularly in
favour of its related undertakings;

(c) provide any other transmission system operator, any other storage system operator, any other
LNG system operator and/or any distribution system operator, sufficient information to ensure that
the transport and storage of natural gas may take place in a manner compatible with the secure and
efficient operation of the interconnected system; and

(d) provide system users with the information they need for efficient access to the system.

2. Each transmission system operator shall build sufficient cross-border capacity to integrate
European transmission infrastructure accommodating all economically reasonable and technically
feasible demands for capacity and taking into account security of gas supply.

3. Rules adopted by transmission system operators for balancing the gas transmission system shall
be objective, transparent and non-discriminatory, including rules for the charging of system users of
their networks for energy imbalance. Terms and conditions, including rules and tariffs, for the
provision of such services by transmission system operators shall be established pursuant to a
methodology compatible with Article 41(6) in a non-discriminatory and cost-reflective way and shall
be published.

4. The regulatory authorities where Contracting Parties have so provided or Contracting Parties may
require transmission system operators to comply with minimum standards for the maintenance and
development of the transmission system, including interconnection capacity.

5. Transmission system operators shall procure the energy they use for the carrying out of their
functions according to transparent, non-discriminatory and market based procedures.”

(35) Article 14 of the Gas Directive provides:

“1. Where the transmission system belongs to a vertically integrated undertaking on 6 October 2011,
Contracting Parties may decide not to apply Article 9(1) and designate an independent system
operator upon a proposal from the transmission system owner. Such designation shall be subject to
the opinion of the Energy Community Secretariat.

2. The Contracting Party may approve and designate an independent system operator only where:

(a) the candidate operator has demonstrated that it complies with the requirements of Article 9(1) (b),
(c) and (d);

(b) the candidate operator has demonstrated that it has at its disposal the required financial,
technical, physical and human resources to carry out its tasks under Article 13;
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(c) the candidate operator has undertaken to comply with a ten-year network development plan
monitored by the regulatory authority;

(d) the transmission system owner has demonstrated its ability to comply with its obligations under
paragraph 5. To that end, it shall provide all the draft contractual arrangements with the candidate
undertaking and any other relevant entity; and

(e) the candidate operator has demonstrated its ability to comply with its obligations under
Regulation (EC) No 715/2009, as adapted under Article 24 of the Energy Community Treaty,
including the cooperation of transmission system operators at regional level.

3. Undertakings which have been certified by the regulatory authority as having complied with the
requirements of Article 11 and of paragraph 2 of this Article shall be approved and designated as
independent system operators by Contracting Parties. The certification procedure in either Article 10
of this Directive and Article 3 of Regulation (EC) No 715/2009, as adapted under Article 24 of the
Energy Community Treaty, or in Article 11 of this Directive shall be applicable.

4. Each independent system operator shall be responsible for granting and managing third-party
access, including the collection of access charges and congestion charges, for operating,
maintaining and developing the transmission system, as well as for ensuring the long-term ability of
the system to meet reasonable demand through investment planning. When developing the
transmission system the independent system operator shall be responsible for planning (including
authorisation procedure), construction and commissioning of the new infrastructure. For this
purpose, the independent system operator shall act as a transmission system operator in
accordance with this Chapter. The transmission system owner shall not be responsible for granting
and managing third-party access, nor for investment planning.

5. Where an independent system operator has been designated, the transmission system owner
shall:

(a) provide all the relevant cooperation and support to the independent system operator for the
fulfilment of its tasks, including in particular all relevant information;

(b) finance the investments decided by the independent system operator and approved by the
regulatory authority, or give its agreement to financing by any interested party including the
independent system operator. The relevant financing arrangements shall be subject to approval by
the regulatory authority. Prior to such approval, the regulatory authority shall consult the transmission
system owner together with other interested parties;

(c) provide for the coverage of liability relating to the network assets, excluding the liability relating to
the tasks of the independent system operator; and

(d) provide guarantees to facilitate financing any network expansions with the exception of those
investments where, pursuant to point (b), it has given its agreement to financing by any interested
party including the independent system operator.

L.]

(36) Article 15 of the Gas Directive provides:

“1. A transmission system owner, where an independent system operator has been appointed, and a
storage system operator which are part of vertically integrated undertakings shall be independent at
least in terms of their legal form, organisation and decision making from other activities not relating to
transmission, distribution and storage.

10
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This Article shall apply only to storage facilities that are technically and/or economically necessary
for providing efficient access to the system for the supply of customers pursuant to Article 33.

2. In order to ensure the independence of the transmission system owner and storage system
operator referred to in paragraph 1, the following minimum criteria shall apply:

(a) persons responsible for the management of the transmission system owner and storage system
operator shall not participate in company structures of the integrated natural gas undertaking
responsible, directly or indirectly, for the day-to-day operation of the production and supply of natural
gas;

(b) appropriate measures shall be taken to ensure that the professional interests of persons
responsible for the management of the transmission system owner and storage system operator are
taken into account in a manner that ensures that they are capable of acting independently;

(c) the storage system operator shall have effective decision-making rights, independent from the
integrated natural gas undertaking, with respect to assets necessary to operate, maintain or develop
the storage facilities. This shall not preclude the existence of appropriate coordination mechanisms
to ensure that the economic and management supervision rights of the parent company in respect of
return on assets regulated indirectly in accordance with Article 41(6) in a subsidiary are protected. In
particular, this shall enable the parent company to approve the annual financial plan, or any
equivalent instrument, of the storage system operator and to set global limits on the levels of
indebtedness of its subsidiary. It shall not permit the parent company to give instructions regarding
day-to-day operations, nor with respect to individual decisions concerning the construction or
upgrading of storage facilities, that do not exceed the terms of the approved financial plan, or any
equivalent instrument; and

(d) the transmission system owner and the storage system operator shall establish a compliance
programme, which sets out measures taken to ensure that discriminatory conduct is excluded, and
ensure that observance of it is adequately monitored. The compliance programme shall set out the
specific obligations of employees to meet those objectives. An annual report, setting out the
measures taken, shall be submitted by the person or body responsible for monitoring the compliance
programme to the regulatory authority and shall be published.”

(37) Article 24 of the Gas Regulation provides:

“When carrying out their responsibilities under this Regulation, the regulatory authority shall ensure
compliance with this Regulation and the Guidelines adopted pursuant to Article 18 (as adopted by
the Permanent High Level Group under Procedural Act 01/2012/PHLG-EnC). [...]"

V. Legal Assessment

38) In the Opening Letter, the Secretariat came to the preliminary conclusion that by AERS
certifying Yugorosgaz-Transport although it does not comply with the unbundling
requirements of the Gas Directive, the Republic of Serbia infringed Energy Community law.

(39) In its Reply, the Republic of Serbia argues that although Yugorosgaz-Transport does not
fulfil the independence conditions required under the ISO model, revoking the certification
would entail Yugorosgaz-Transport ending its activity as TSO and would therefore endanger
security of supply and damage the economy. Therefore, it states that extending the deadline
for complying with the conditions imposed by AERS’ Decision and thereby extending the
validity of the certification constitutes the most effective solution.

11
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1. Non-compliance with unbundling requirements

40) Unbundling of TSOs constitutes one of the key concepts enshrined in the Third Energy
Package. It aims at eliminating any conflict of interest between energy production and
supply interests on the one hand and the network on the other hand. The rules on
unbundling aim at preventing companies which are involved both in transmission of energy
and in production and/or supply of energy from using their privileged position as operators of
a transmission network to prevent or obstruct access of their competitors to this network.?®
Unbundling requires the effective separation of activities of energy transmission from
production and supply interests. The Gas Directive recognizes three options for effective
unbundling of TSOs: ownership unbundling, independent system operator (ISO) or
independent transmission operator.

41) The 1SO model enshrined in Article 14 of the Gas Directive envisages that the transmission
network is not managed by the vertically integrated undertaking (VIU), including any of its
subsidiaries, but by an operator which is fully independent from supply and production
interests in the VIU and at the same time effectively performs all TSO functions required by
the Gas Directive and the Gas Regulation, most notably operation, development and
maintenance of the system. As a precondition, it must be ensured that the ISO has the
necessary powers and resources to operate the system independently from the VIU.

@2) In particular, an 1ISO may only be certified by a national regulatory authority if it fulfils all
requirements listed in Article 14(2) of the Gas Directive. Only under these conditions may
the VIU still retain the ownership of the network. As system owner, the VIU’s activities must
be limited to enabling the 1SO to carry out its tasks by fulfilling the obligations laid down in
Article 14(5) of the Gas Directive.?* Article 15 of the Gas Directive further requires legal and
functional unbundling of the transmission system owner from the other activities of the VIU.

43) As has been pointed out in the Opening Letter, the Secretariat comes to the conclusion that
Yugorosgaz-Transport is currently not able to operate the system effectively and
independently from the system owner Yugorosgaz. Most notably, Yugorosgaz-Transport is
directly and indirectly controlled by persons active in production and/or supply of natural gas
or electricity (Article 14(2)(a) of the Gas Directive), does not have at its disposal the required
resources for carrying out its tasks as TSO (Article 14(2)(b) of the Gas Directive), and does
not have the ability to comply with all tasks and obligations of a transmission system
operator independently (Article 14(2)(d) of the Gas Directive). Moreover, Yugorosgaz
currently does not comply with the unbundling requirements set out in Article 15 of the Gas
Directive.

i. Non-compliance with Article 14(2)(a) of the Gas Directive

44) Article 14(2)(a) of the Gas Directive determines that an ISO may be designated only where it
complies with Articles 9(1)(b), (c) and (d) of the Gas Directive. These provisions aim at
establishing the independence of the system operator by separating the exercise of control
over or any rights in production and supply activities, on the one hand, and transmission
activities on the other hand.

2 Interpretative Note on Directive 2009/72/EC concerning common rules for the internal market in electricity
and Directive 2009/73/EC concerning common rules for the internal market in natural gas — The unbundling
regime, dated 22 January 2010, page 4.
24 See Commission’s Opinion on certification of Trans Austria Gasleitung GmbH, C(2013) 649, 04.02.2013.
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The Decision assesses Yugorosgaz-Transport's compliance with the requirement of
independence of the TSO prescribed by Article 225 of the Energy Law (which corresponds
to Article 9 of the Gas Directive) and comes to the conclusion that no proof has been
submitted as regards “the independence of the management body of the entity performing
natural gas production or supply and natural gas transmission”.?> AERS acknowledges that
compliance with the requirements for certification according to the ISO model requires
“complete reorganisation of the founder of Yugorosgaz-Transport and that could require
amending certain regulations of the Republic of Serbia which takes a certain amount of
time”.

Also in its Reply, Serbia states that AERS has “assessed that Yugorosgaz-Transport d.o.o.
Nis did not meet the conditions related to the independence of the transmission system
operator”.?

Therefore, the Secretariat maintains its conclusion contained in the Opening Letter®’ that the
requirement of independence of Yugorosgaz-Transport from natural gas production and
supply activity is not fulfilled. Firstly, as confirmed by AERS in its Decision® and stated by
the Secretariat in its Opinion?® and its Opening Letter®, the parent company Yugorosgaz is
at the same time active in the supply of gas and directly exercising control and certain rights
over Yugorosgaz-Transport, as further detailed in the Opening Letter. Secondly, as has
been pointed out in the Opinion®" and the Opening Letter,** Yugorosgaz-Transport is also
not independent of the shareholders of its parent company Yugorosgaz, in particular
Gazprom, because Gazprom is at the same time active in production and supply of gas and
indirectly exercising control over Yugorosgaz-Transport. This conclusion is confirmed by
Serbia’s Reply stating that the condition regarding independence of the TSO has not been
fulfilled and extending the deadline for complying with this condition.

Therefore, the Secretariat concludes that Yugorosgaz-Transport fails to comply with the
requirements of Article 14(2)(a) read in conjunction with Articles 9(1)(b) and (c) of the Gas
Directive as Yugorosgaz directly and Gazprom indirectly (through its control over its
subsidiary Yugorosgaz) exercise control over and rights over Yugorosgaz-Transport and are
active in production and supply of natural gas. This assessment also draws on the decision
of the Ministerial Council 23 September 2014 which found that the independence of the TSO
Yugorosgaz-Transport in terms of its organisation and decision-making from other activities
not relating to transmission fails to comply with Articles 9(19 and 9(2) of the Gas Directive.*®
In this regard, the opinion of the Advisory Committee of 9 July 2014 corresponds to the
analysis in the Opening Letter when it states that due to the management structure of
Yugorosgaz-Transport, in particular Yugorosgaz' representation in its governance through
the Assembly which also appoints and dismisses the General Manager and controls him,
Yugorosgaz-Transport does not comply with the unbundling requirements of the Gas
Directive.

% Decision, p. 9 and 10 of translation; see also AERS Preliminary Decision, p. 9.

®p 5,

2 Opening Letter, p. 17-18.

8 Decision, p. 9 of translation.

29 Opinion, p. 7.

%0 Opening Letter, p. 17.

31 Opinion, p. 7 et seq.

82 Opening Letter, p. 17-18.

% D/2014/03/MC-EnC: On the failure by the Republic of Serbia to comply with certain obligations under the

Treaty.
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ii. ~ Non-compliance with Article 14(2)(b) of the Gas Directive

49) Article 14(2)(b) of the Gas Directive provides that an ISO may be designated only where it
has demonstrated that it has at its disposal the required financial, technical, physical and
human resources to carry out its tasks under Article 13 of the Gas Directive.

(50) With regard to the human resources, AERS found this condition to be fulfilled based on the
documentation submitted by Yugorosgaz-Transport which complies with the requirements of
the Rulebook on Licence for Carrying out Energy Activities and Certification.** Furthermore,
AERS refers to the fact that the transmission system managed by Yugorosgaz-Transport is
only 125 kilometers long, with capacity of 2.2 mn cubic meters per day, without compressor
stations, with exit points at five main metering and regulation stations and no connection to
storage and customers’ installations. Additionally, AERS notes that so far there were no
restrictions in terms of access to the transmission system of Yugorosgaz-Transport (only
two entities using it so far, i.e. Yugorosgaz and Srbijagas). Also due to the limited humber of
current users, there is no need for an operational platform supporting electronic
communication between system operator and system users, electronic processing of
exchanged data and data storage.*®

(51) However, the Secretariat found in its Opinion®® and Opening Letter®’ that with the existing
human resources inside the company as evidenced in the Report of the Ministry of Energy,
Development and Environment Protection No. 18-1/12-02 on fulfilment of the requirements
regarding the professional staff for pursuing the energy-related activities to transport and
natural gas transport system management, Yugorosgaz-Transport cannot be able to
independently perform processes such as capacity allocation and congestion management
(including contract management), balancing, initiation and implementation of investment
processes (including the conduct of market tests to assess demand for additional
transmission capacities). Neither Serbia in the Reply nor Yugorosgaz-Transport provided
any further evidence of sufficient human resources.

(52) Therefore, the Secretariat upholds its conclusion that Yugorosgaz-Transport fails to comply
with the requirements of Article 14(2)(b) of the Gas Directive as it does not have the
required human resources to carry out its tasks under Article 13 of the Gas Directive.

iii.  Non-compliance with Article 14(2)(d) of the Gas Directive

(53) Article 14(2)(d) of the Gas Directive requires that the transmission system owner has
demonstrated its ability to comply with its obligations under Article 14(5) of the Gas
Directive.

(54) In the Decision, AERS requests Yugorosgaz-Transport to submit a “legal document signed
together with the transmission system owner providing guarantees for the financing of the
transmission system development”.®® Although Yugorosgaz-Transport in its request for
extension and Serbia in its Reply state that an Agreement with the owner of the
transmission system on the provision of financial resources for the planned investment
activities envisaged by the ten-year Transmission System Development Plan for the gas
pipeline has been submitted, the Secretariat is not aware of such document and therefore

% Decision, p. 12 of translation.
% Decision, p. 12 of translation.
% Opinion, p. 11.
3" Opening Letter, p. 18-19.
% Decision, p. 1.
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upholds its conclusion that Article 14(5)(d) of the Gas Directive is not fulfilled because
Yugorosgaz did not provide any guarantee to facilitate any network expansion as required
under this provision.

iv.  Non-compliance with Article 15 of the Gas Directive

(55) Article 15 of the Gas Directive requires legal and functional unbundling of the transmission
system owner. Legal unbundling requires that the network is owned by a company separate
from the other activities not related to transmission, distribution and storage and must be
responsible for all the decisions assigned to the transmission system owner under the
Directive. Functional unbundling requires that this company is independent in terms of its
organisation and decision making from other activities not related to transmission. In
particular, Article 15(2) of the Gas Directive sets the minimum criteria for unbundling of the
transmission system owner which correspond to Article 230 of the Energy Law,

©6) In the Decision, AERS comes to the conclusion that Yugorosgaz as transmission system
owner is not independent in terms of its legal form, organisation and decision-making from
other activities not related to transmission. It concludes that compliance with the
requirements of certification requires “complete reorganisation of the founder of
Yugorosgaz-Transport”.*

(57) The Secretariat agrees with AERS’ conclusion regarding non-compliance with Article 15 of
the Gas Directive. As has been pointed out above and explained in the Opening Letter*,
Yugorosgaz as 100% parent company of the TSO is active in the business of natural gas
distribution and wholesale and retail supply of natural gas and is therefore not separated
from the other activities not related to transmission.

(58) Moreover, as has been laid down in detail in the Opening Letter®, the Secretariat considers
that Yugorosgaz is also not functionally unbundled as there is no separate organisational
structure and therefore not separate decision-making regarding transmission ownership on
the one hand and other activities not related to transmission ownership on the other hand.
The pro forma legal unbundling of Yugorosgaz-Transport from the VIU Yugorosgaz does not
address let alone solve the problem that all main decisions with regard to the activities of
Yugorosgaz-Transport are taken by the Assembly, which in practice means unilateral
decisions of a single shareholder — Yugorosgaz.*

59) Due to the lack of legal and functional unbundling, Yugorosgaz also does not comply with
the minimum criteria under Article 15(2) of the Gas Directive, as there is no separation of
management and operational functions within Yugorosgaz (lit a), there are no measures to
guarantee independence of the management of the transmission system owner (lit b), and
there is no compliance programme established to avoid discriminatory conduct (lit ¢). The
last point is also confirmed by Serbia in its Reply.

(60) As a consequence, the Secretariat maintains its conclusion that Yugorosgaz fails to comply
with the requirement of Article 15 of the Gas Directive because it is not legally nor
functionally unbundled from other activities that are not related to natural gas transmission
as Yugorosgaz is active in distribution and supply of natural gas.

% Decision, p. 14 of the translation.
40 Opening Letter, p. 21.
*1 Opening Letter, p. 21-22.
42 See Case ECS-9/13 Secretariat vs Serbia.
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2. Non-compliance with Article 11 of the Gas Directive

61) In case of certification of a TSO which is controlled by a person or persons from a third
country or third countries, Article 11 of the Gas Directive applies. The candidate TSO is fully-
owned by Yugorosgaz which in turn is owned by Gazprom (50%), Srbijagas (25%) and
Centrex Europe Energy & Gas AG (25%). As has been pointed out above, Gazprom
exercises control over Yugorosgaz which in turn exercises control over Yugorosgaz-
Transport. Therefore, Article 11 of the Gas Directive applies.

(62) According to Article 11(3) of the Gas Directive, the regulatory authority must refuse
certification if it has not been demonstrated that the entity concerned complies with the
applicable unbundling requirements (Article 11(3)(a) of the Gas Directive), and that granting
the certification would not put at risk the security of supply of the Contracting Party and the
Energy Community (Article 11(3)(b) of the Gas Directive). These provisions were
transposed by Articles 245 and 246 of the Energy Law in Serbia.

(63) With regard to the first condition, as has been pointed out above and in the Opening
Letter”®, Gazprom is active in the production and supply of gas and at the same time
exercises indirect control over Yugorosgaz-Transport as TSO. The Secretariat therefore
considers that Article 11(3)(a) of the Gas Directive has not been complied with.

(64) As regards the second condition, the Secretariat recalls that a comprehensive assessment
of whether the certification of a TSO from a third country will put at risk the security of
energy supply domestically and for the entire Energy Community constitutes a positive
obligation for the regulatory authority to assess whether it has been actively demonstrated
that the certification will not endanger security of supply. The regulatory authority’s decision
must be a comprehensive assessment of all relevant facts and circumstances and must
allow stakeholders to assess the correctness of the assessment. In the Opening Letter, the
Secretariat listed the mandatory elements of a the required security of supply test.

(65) AERS obtained an opinion by the Ministry of Energy and Mining which comes to the
conclusion that security of supply is not endangered.* The Ministry of Energy and Mining, in
its security of supply assessment, took into account the limited length of the gas system
owned by Yugorosgaz (around 5% of the overall Serbian gas transmission system), the lack
of interconnectors of Yugorosgaz' system with neighbouring countries, and the market in
Serbia. The Ministry concluded that the certification will not affect the security of natural gas
supply of Serbia or of the region because Yugorosgaz-Transport will have to comply with the
provisions of the Energy Law and will perform its duties and tasks lawfully; otherwise its
license would be revoked. Serbia did not put forward any additional arguments in its Reply.

66) The mere fact that the TSO needs to comply with the applicable legislation is of limited
relevance, if any, as an element in the security of supply test. Furthermore, as has been
pointed out in detail in the Opening Letter®”, the Secretariat considers that the risk
assessment performed by the Ministry and endorsed by AERS does not satisfy the
standards required by Article 11(3)(b) of the Gas Directive, but lacked assessment of the
rights and obligations under the IGA, of the risk of acts by the Russian Federation or by
Gazprom that render it more difficult for the applicant to comply with Energy Community law,
the dependence on Gazprom as gas supplier, the market positions and commercial interests
of parent companies and market participants and the importance of the network for the

3 Opening Letter, p. 23.
a“ Legal Act No. 312-01.01319/2016-05 of 12 October 2016.
5 Opening Letter, p. 24-25.
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security of supply and additional safeguard measures (as explained further in the Opening
Letter).

3. Non-compliance with certification rules

(67) Article 10 of the Gas Directive provides that before an undertaking is approved and
designated as TSO, it needs to be certified. In order to be certified, the undertaking needs to
comply with the unbundling requirements of the Third Energy Package. Since it has been
established above that Yugorosgaz-Transport did not comply with the unbundling
requirements, AERS failed to comply with the provisions concerning certification when
issuing and maintaining the Decision certifying Yugorosgaz-Transport.

68) Although AERS rightly finds that the Yugorosgaz-Transport currently does not meet the
requirements of the ISO model of unbundling as stipulated in the Gas Directive and the
Energy Law, the Decision nevertheless certifies Yugorosgaz-Transport as an ISO under
point 1 of the Decision and did not withdraw the certification after the expiry of the deadline
without fulfilment of all conditions imposed in the Decision, but prolonged the deadline for
another twelve months. In its Reply, Serbia argues that the revocation of the certificate
would lead to the termination of the activity of Yugorosgaz-Transport which would have
unavoidable harmful consequences, which could endanger the regular and safe supply of
energy as well as cause severe disruptions of the economy. It therefore considered an
extension of the deadline for additional twelve months for meeting the imposed conditions
the most effective solution. However, this argument does not counter the allegation that
Yugorosgaz-Transport does not fulfil the requirements for certification, but confirms it.

(69) As argued in the Opening Letter,*® the Secretariat comes to the conclusion that certifying a
TSO although it does not comply with the requirements stipulated in the Gas Directive
constitutes a breach of Energy Community law, in particular Article 10 of the Gas Directive
and Article 24 of the Gas Regulation.

(70) Furthermore, the Secretariat has argued and upholds its conclusions regarding the
obligations imposed on Yugorosgaz-Transport under point 2 of the Decision which it
considers not suitable or appropriate to remedy the lack of compliance with the ISO model.
These obligations only address some of the incompliances with the unbundling
requirements identified above. Furthermore, in particular with regard to obligation 1), it is
unclear and vague as it does not specify what changes are required, i.e. what changes to
the corporate structure of Yugorosgaz-Transport and Yugorosgaz and other changes are
necessary in order to comply with the ISO model. In particular, Yugorosgaz-Transport itself
concedes that the fulfilment of the first condition is not up to itself, but requires legislative
changes and changes to an Intergovernmental Agreement.

(71) Irrespectively, Yugorosgaz-Transport did not fulfil the conditions imposed by the Decision
within the deadline of twelve months, nor did it comply with its obligation to report twice a
month about the progress. Although Serbia agrees in its Reply with this conclusion and
Yugorosgaz-Transport itself requested more time to comply with the conditions, AERS did
not withdraw the certification after expiry of the deadline, but prolonged the deadline for
additional twelve months. This is also confirmed by the request of Yugorosgaz-Transport
requesting further guidance and assistance to settle the issues related to the certification
process. In its Reply, Serbia argues that the non-issuance of a certification would result in a
revocation of the license of Yugorosgaz-Transport, thereby preventing its activity of

46 Opening Letter, p. 26.
17



17th MC/Annex 12a

Energy Community

operation of the transmission system in the southern part of Serbia which would jeopardize
the reliable, safe and good quality of supply of natural gas to the southern part of Serbia.*’
However, the Secretariat refers to its legal assessment which clearly comes to the
conclusion that certifying a TSO which does not comply with the unbundling requirements
infringes the Gas Directive. Therefore, AERS’ Extension just prolongs this incompliant
decision.

(72) Therefore, the Secretariat comes to the conclusion that by certifying Yugorosgaz-Transport
under the 1SO model, the Republic of Serbia has failed to comply with its obligations under
Articles 10, 14(2)(a), 14(2)(b), 14(2)(d), 15 and 11 of the Gas Directive as well as Article 24
of the Gas Regulation.

V. Conclusion

(73) Based on the above assessment, the Secretariat concludes by certifying Yugorosgaz-
Transport under the 1SO model, the Republic of Serbia has failed to comply with its
obligations under Articles 10, 14(2)(a), 14(2)(b), 14(2)(d), 15 and 11 of the Gas Directive as
well as Article 24 of the Gas Regulation.

(74) In accordance with Article 14(2) of the Dispute Settlement Procedures, the Republic of
Serbia is requested to rectify the breaches identified in the present Reasoned Opinion within
a time-limit of two months, i.e. by

7 January 2019
and notify the Secretariat of all steps undertaken in that respect.

(75) Furthermore, in accordance with Article 15 of the Dispute Resolution and Negotiation Centre
Rules, the Republic of Serbia may also request that the present dispute is mediated by a
neutral third-party mediator. Should the Republic of Serbia wish to benefit from this option, it
shall notify the Legal Counsel of such a request in line with Article 15(1) of the Dispute
Resolution and Negotiation Centre Rules by 7 December 2018.

Vien/ni, 7 November 2018 ™

| Lot | :-/?_,7

Janez IKopac': ~Di uschle

Director Deputy Director/Legal Counsel
4 Reply, p. 5.
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Republic of Serbia
MINISTRY OF MINING AND ENERGY
No: 312-01-00822/2018-05
Date: 8 January 2019
Belgrade

Re: Case ECS-10/17; Response to the Reasoned Opinion

Dear Mr. Kopa¢,

The Republic of Serbia, as a party to the Treaty establishing the Energy Community, is familiar
with the content of the Reasoned opinion submitted by the Secretariat of the Energy
Community, which continues the procedure for resolving the dispute against the Republic of
Serbia for non-compliance with Art. 10, 14 (2) (a), 14 (2) (b), 14 (2) (d), 15 and 11 of Directive
2009/73/EC of the European Parliament and of the Council dated 13 July 2009 on common
rules for the internal natural gas market, in accordance with the way it is incorporated and
adapted by Decision 2001/02/MS-EnS of the Council of Ministers of the Energy Community
of 6 October 2011 (hereinafter: the Gas Directive), as well as Article 24 of Regulation (EC)
no. 715/2009 of 13 July 2009 on the conditions for access to natural gas transport networks, in
accordance with the manner in which it was incorporated and adapted by Decision
2001/02/MS-EnS of the Council of Ministers of the Energy Community of 6 October 2011
(hereinafter: Gas Regulation).

In Chapter V - Conclusion - it has been stated that the Secretariat concludes that the Republic
of Serbia has not fulfilled its obligations in accordance with Art. 10,14 (2) (a), 14 (2) (g). 15
and 11 of the Gas Directive, as well as Article 24 of the Gas Regulation, certifying
"Yugorosgaz-Transport" d.o.o. Ni§ by the model of an independent system operator.
In accordance with Article 49, paragraph 3 of the Law on Energy ("Official Gazette of RS",
No. 145/14), the Energy Agency of the Republic of Serbia carries out the certification
procedure and decides on the certification of the operator of the natural gas transport operator,
In accordance with the above, and in connection with the findings expressed in the Reasoned
Opinion, the Ministry of Mining and Energy requested an explanation from the Energy Agency
of the Republic of Serbia regarding the reasoned opinion.

Energy Community Secretariat
Mr. Janez Kopac, Director

Am Hof 4

1010 Vienna

AUSTRIA
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The reply of the Energy Agency of the Republic of Serbia, number: 311.01-2/2016-8-1 of 24
December 2018, with accompanying attachments, is attached to this letter.

I kindly ask you to take into account all the efforts that the Republic of Serbia is taking to
address and resolve this complex issue.
Yours sincerely,

MINISTER

~—Aleksandar Anti¢

Enc: The reply of the Energy Agency of the Republic of Serbia with accompanying
attachments and its translation into the English language
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TORE

AreHumja 3a eHepreTuky TP la, Ll
Penybnuke Cpbuje

Bpoj: 311.01-2/2016-C-| Y LN AN~ o
Datym: 24. peuembap 2018. rogune WU aj - {)ﬂ Y M"

Beorpap, Tepasuje 5/5 /{PJ/K 4 / /{7)

AB.
MUHWUCTAPCTBO PYJAPCTBA N EHEPTETUKE
-H/p MuHUCTPY AnekcaHapy AHTUhY-
11000 Beorpag,
yn. HemariHa 6p.11

Mpeamert: poctasa useewTaja ,Yugorosgaz-transport’ d.o.0. Huw

EnektpoHckum nytem paava 8. Hoeembpa 2018, rogvHe poctaBunu ¢Te 0BOj AreHLMjW
ObpasnoxeHo muwrberwe CexpeTapujata Enepretcke 3ajesHuue y cnyualy ECS-10/17  kojum
Cekpetapujat 3akrbydyje aa Penybnuka Cpbuja Huje ncnyHuna caoje obasese y cknagy ca un.10, 14(2)(a),
14(2)(r), 15 w 1. Qupextnee 2009/737E3 o 3ajeAHNYKMM NPaBUNUMA 33 YHYTPALLE TPKWLLITE NPUPOAHOT
raca wHkopnopupare u npunarofere Ognykom 2001/02/MC-EHC CaseTta MMHWCTapa, kao M YnaHom 24,
Ypepbe 715/2009 o ycnosuma 3a NpucTyn Mpexama 3a TPaHCMOPT NMPUPOAHOr raca, WHKOpNopupaHe u
npunarofiede Opnykom 2001/02/MC-EHC Caseta muHucTapa, cepTudmkyjyhu ,Yugorosgaz-transport’
d.0.0. HUW no mopeny He3aBuCHOT onepaTopa cucTema.

Y pocTaBbeHoOM MULLbery y cknagy ca ynavom 14(2) Mpouenype 3a pellaBake CNoposa, of
Penybnuke Cpbuje ce Tpaxu ga ucnpasu npekpuiaje npenosHate y osom OBpasnoxeHOM MULITbEry Y
POKY 0/ [Ba meceua, Tj. Ao 7. jaHyapa 2019. rogude u aa obasectu CekpeTapujaT 0 CBUM Npesy3eTum
xopayuma.

C M y Beau ca acnekta HagnexHoctTu oee Arenuuje yTepheHe 3aKkOHOM O eHepreTvLy
{,Cnyxbenu rnacruk PC”, 6poj 145/14) obasewwTaBamo Bac cnefaehe:

Opnykom Caseta AreHuuvije 3a eHepretuky Penybnuke Cpbuje 6poj. 311.01-2/2016-C-| op 20. jyHa
2016. ropmne v 13. jyna 2018. rogue QpywTey ca orpaHuyeHom ogroeopHolwhy ,Yugorosgaz-transport!
d.0.0. Huw carnacHo 3akoHy o eHepreTuum (,Cnyx6enn rnacHuk PC”, 6poj 145/14) v MpaBunHuky o
nMueHun 3a obasrearbe eHepreTcke aenatHocTv u ceptudmkaumiu (,Cnyxbenu rnacHuk PC", 6poj 87/15)
W3nat je cepTMduKaT Kao HEe3aBMCHOM ONepaTopy CMCTEeMa, MoA YCNoBMMA YTBPHEHUM TOM OANYKOM.
CarnacHo HaeefieHoj oanyuy ,Yugorosgaz-transport’ d.0.0. Huw je ay%HO Aa ABOMECEYHO M3BEWTaBa
AreHuujy 3a eHepretwky Penybrmke Cpbuje o npemyseTm aKTMBHOCTUMA pajn MCTyHEera YCnoBa
yTBPHEHNX TOM OANYKOM.

Y noctynky pegosHOr u3gewrasamwa, ,Yugorosgaz-transport' d.0.0. Hww je Agoctaesuo asa
n3sewTaja, v 10: 6poj I-78 oa 13. centembpa 2018. rogure v U-92 op 14. HosembGpa 2018. roguHe kojum
je n3eectvo pa ,Yugorosgaz-transport' d.0.0. Huw pasmatpa mMoOryhHOCT noaHolieHka 3axTesa 3a
cepTuduKaLy no MOAENY He3aBUCHOT onepaTopa TPaHCMopTa, Kao M Aa je akuMoHapuma ,Yugorosgaz"
a.d. beorpap ynyheHo nucmo ca nNpeanoroM peopraHusauuie W kopauuma Koje je noTpebHo npemyseTy
npuIukoM  MpomeHe mofdena  cepTudmkauuje AkyuoHapu  Yugorosgaz® a.d. beorpan  TpeHyTHO
aHanuavpajy v ycarnawasajy noHyheHy Wwemy peopraHusauuje.

HaBegeHe u3BeluTaje AOCTaBIbAMO Y NPUNOTY OBOT aKTa.

Mpunor: kao y TekcTy

[ocrasutu: . Q’ ¢
1. Hacnosy; IE]
2. Apxusu (i3 BEOrPap
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DRUSTVO SA OGRANICENOM ODGOVORNOSCU
L,YUGOROSGAZ - TRANSPORT“ NI$

Ni$, ul. Zetska 6
Tel.: +381 18 4285 940 Fax: +381 18 4285 950
E-mail: office@transport.yugorosgaz.rs
Maticni broj: 20884665; PIB: 107858961)

[YUGOROSGAZ|

ATEHIMJA 3A EHEPRERHK¥ crerretucy PERVBNMIGE CPEMIE L .
PENYEJUKE Cpms _ 5 a AAAY - »YUGOROSL: 2 - l}A{\TSPORT d.o.o.
TEPA3WIE 5 YL - ww'ﬂw‘;ﬁ " Broj L G4 ;2
BEOI'PAJL /L)M n = : - g Datum_ﬁL._.._( N/i. m_LguL
hM .ok -0l104¢- ¢ ] i
1

[TomtoBanu rocnoanue I[lomosuty,

VY cxnany ca Onnykom Casera AreHnyje 3a enepretuky Peny6nuke Cpbuje 6poj 311.01.01-
2/2016-C-1 on 20.06.2017. ronguse n ogiykoM ox 13.07.2018. roguHe K0joM ce aaje JoAaTHU
pox 3a Ceprudukauyjy, Jyropocras — TpasHcropt 4.0.0. ¥3BelITaBa AT€HIH]Y 38 eHEpPreTHKY
Peny6nuke Cpbuje o mpeny3eTUM aKTUBHOCTHMA Pajli UCIYHbEha YC/IOBA U3 TauKe 2. OUTYKE:

e AxuuoHapuma Jyropocras a.n. ynylieHO je MHCMO ca MpPEMIOrOM PpeopraHu3auuje
Jyropocras a.A. ¥ KopaliMa Koje je IoTpebHO Npeny3eTH IPHIHKOM MTPOMEHe Mojena
ceptudukauuje ua ITO moaen.

e AxnuoHapu Jyropocras a.1. TPEHYTHO aHaIM3Mpajy W ycarjamaeajy noHylheny memy
peopraHuzaiuje.

e VY capanmu ca IpaBHHM KOHCYJTaHTUMa IIpOyYaBa ce MeljyHapoaHa mpakca no nuTamy
notpebe onBajama JeNaTHOCTH cHabIeBama NpPHIIKMKOM TNpeiacka Ha [TO monen
cepTH(uUKalHKje IPUMEHBUBO HA CTPYKTYpY Jyropocras ..

o Ca akuuonapuma Jyropocras a.n. y3 ydyemhe NpaBHHX KOHCY/NTAHATA pa3Marpa ce
nuTamke MOrYRHOCTH yHOIIewe 3MeHa y Melyyapxasue cnopasyme usmely Cpbuje u
Pycuje y Be3un ca npoMenom Mofena cepTuhHUKaIyje.

® VY TOKy M3BEINTAjHOT NEPHONA HA WHHLMjaTUBY QupekTopa Jyropocras a.u. u CaseTa
AreHLtje ONpXaHo je HEKOJMKO cacTaHaKa KOjuMa Cy IIPHUCYCTBOBAIM NpPEACTABHULM
Arenmyje u Jyropocras a.i. U Ha Kojuma ce pasmarpano nurawe Ceprudukauuje u
UCIYHEHA YCI0BA 38 UCTO.

CripemMHH CMO, y CBAaKOM TPEHYTKY, [a 3ajeAHAYKH PA3MOTPHAMO CBa [IHTakha M IIPEIOTe BE3aHe
3a CeprudHKanujy ¥ paj TPAHCTIOPTHOT CHCTEMa TacOBOA.

C nonrrosamem,

e “Ba. mupexTop

T
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DRUSTVO SA OGRANICENOM ODGOVORNOSCU
,,YUGOROSGAZ - TRANSPORT* NI$

Nis§, ul. Zetska 6
Tel.: +381 18 4285 940 Fax: +381 18 4285 950
E-mail: office@transport.yugorosgaz.rs
Mati¢ni broj: 20884665; P1B: 107858961

[YUGOROSGAZ|
ATEHIIHUJA 3A EHEPTETHKY ,.YIJGOROSG/Z TRANSPORT" do.o.
PEITYBJJINKE CPBEUJE AfEHUMIA 34 EHEPTETUKY PENVBNVIKE CPEVE ' _ :;

TEPA3UJE 5 S AR , o ,{d,
[NFUMBERD: Pn Ul 7hR Datum ! n A0

BEOFPAH Gpol S]] nj,mmm' ] E
T - et
D o2 delo-C |

IomToBanu rocniogune [Tonosuhy,

Y cknany ca Oanyxom CaBeTa AreHuuje 3a eHepreTuky Pemy6iuke Cp6uje 6poj 311.01.01-2/2016-C-I ox
20.06.2017. roaune u onnmykom on 13.07.2018. roaune kojoMm ce Aaje nonaTHH pok 3a CeprudHkanujy,
Jyropocras — Tpancnopt noo u3BemrTaBa AreHuujy 3a eHepreTuxy Pemy6nuxe Cpbuje o mpeayseTum
AKTUBHOCTHMA Pajiil HCTIyHEHa YCI0Ba U3 TauKe 2. O[UTyKE:

Jyropocras anx u Jyropocras — TpaHCOpT [00 HACTAB/BA]y Ca aHAIH3OM 3aKOHCKHX TIpONHCca H
M3HAIaXeHheM 3aKOHCKMX MOrylHOCTH Ha ycariamaBaly OpraHu3alldje y CKiaiy ca 3aXTEBHMA
AreHuuje. AHanu3a 3aKOHCKHMX MpPOMKCA N U3Hanakeme peulewa 3a CepudHkallujy ce oJBHja Y3
KOHCy/Tauuje ca akunoHapuma Jyropocras ag W KoHcynTaHTHMa. Y TOKY Cy KOHCylTauuje ca
aknpoHapumMa M aHanu3a MoryhnocTn nogHomnema 3axrera 3a Ceprudukanujy no [TO mogeny.
Jyropocras — Tpaucnopt moo u JIT Cpbujarac cy nornucanm Yroopa 0 MOTIYHOM CHaGneBamy
NpUPOAHUM racom, 3a nepuon 1.10.2018. roaune no 30.09.2019. roaune, kojuM ce npenusupa jaa ce
KYTIOTIPOZiaja raca yrosapa HCKJbY4YHBO 3a NOTpebe HaJOKHale ryOUTaKa y TPAHCIIOPTHOM CHUCTEMY,
GanaHcupara cucTeMa, CONICTBEHY NIOTPOLIY 1 06e36eBarbe KONMHIHHA 34 TOTpebe NPBOT NyHEHa
TPAHCIIOPTHOT CUCTEMA.

llocne jaBne nuckycmje W ycaryamasawa ca AEPC ycBojeH je JeceToroiMimiLu nnaH pasBoja
TPaHCMOPTHOT CHCTEMA racoBOJIA.

IloBepeny nenatnoct Jyropocras — TpaHcnopt 100 06aBsba y CKIajly ca 3aKOHCKHMM TPOMHCHMA H
JIUUEHLIOM.

3a perlierse CBUX NIUTaba BE3AHKX 3a CEPTHOUKAL]Y HEOTIXOHE Cy HaM cMepHuIe Arenuje u Bama nomoh

H Yy BE3W C TUM IpeajaxxkeMo Ja OpI‘aHI/ISijMO 3aje,IIHH‘IKI/I cacTaHakK Ha KOjCM 6u pasroBapajii 0 JaJbuM
aKTHBHOCTHMA

C mourosamemM,

B IMREKTO
/7R ﬂ*‘ﬁﬂﬁ p
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Translation into English

Seal reading: ADMINISTRATION FOR JOINT SERVICES OF THE REPUBLIC BODIES
Registry Office - 58

Received: 26 December 2018

Reference number

Energy Agency
Republic of Serbia
Number: 311.01-2 / 2016-S-1
Date: December 24, 2018
Belgrade, 5/5 Terazije St.
A.B.
THE MINISTRY OF MINING AND ENERGY

- hand-delivered to the Minister Aleksandar Antic

11000 Belgrade
11 Nemanjina St.

Subject: delivery of reports of "Yugorosgaz-transport "d.o.o. Ni§

On November 8, 2018, you submitted electronically to this Agency Reasoned opinion of the
Secretariat of the Energy Community in the ECS-10/17 case with which the Secretariat concludes that the
Republic of Serbia has not fulfilled its obligations in accordance with Articles 10, 14 (2) (a), 14 (2) (g), 15
and 11 of Directive 2009/737EC on common rules for the internal market for natural gas, incorporated
and adapted by Decision 2001/02/MS-EnS of the Council of Ministers, as well as Article 24 of Regulation
715/2009 on the conditions for access to natural gas transport networks, incorporated and adapted by
Decision 2001/02/MS-EnS of the Council of Ministers, certifying "Yugorosgaz-transport" d.o.o. Ni$ by the
model of an independent system operator.

In the delivered opinion in accordance with Article 14 (2) of the Dispute Settlement Process, it is
required from the Republic of Serbia to correct the violations recognized in this Reasoned Opinion within
two months, i.e. by 7 January 2019 and to notify the Secretariat of all undertaken steps.

In regard with the above mentioned and in light of competencies of this Agency established by
the Law on Energy ("Official Gazette of RS", No. 145/14) we inform you of the following:

By the decision of the Council of the Energy Agency of the Republic of Serbia number: 311.01-2/
2016-C-1 of 20 June 2016 and 13 July 2018, Ni$ in accordance with the Law on Energy ("Official Gazette
of RS", No. 145/14) and the Rulebook on licenses for energy activity performance and certification
("Official Gazette of RS", No. 87/15), a certificate was issued to the limited liability company "Yugorosgaz-
transport" d.o.o. as an independent system operator, under the conditions determined by that decision.
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Pursuant to the aforementioned decision, "Yugorosgaz-transport" d.o.o. Nis is obliged to report every two
months to the Energy Agency of the Republic of Serbia on the undertaken activities to fulfill the conditions
determined by that decision.

In the process of regular reporting, "Yugorosgaz-transport” d.o.o. Ni has delivered two reports,
as follows: No. 1-78 of 13 September 2018 and U-92 of 14 November 2018 where it was reported that
"Yugorosgaz-transport” d.o.o. Ni3 is considering the possibility of submitting a request for certification
according to the model of an independent transport operator, and that a letter had been sent to the
shareholders of "Yugorosgaz" a.d. Belgrade proposing reorganization and steps to be taken when
changing the certification model. The shareholders of "Yugorosgaz" a.d. Belgrade are currently analyzing
and harmonizing the proposed reorganization scheme. The mentioned reports are attached to this
document.

Attachment: as in the text Council President

To be delivered to: signed by Dejan Popovic

1. the Title (seal reading: Energy Agency of the Republic of Serbia)
2. Archives Belgrade

End of page 1

Transport LIMITED LIABILITY COMPANY

"YUGOROSGAZ-TRANSPORT" NI
Yugorosgaz

Ni§, 6 Zetska St,
Tel: +381 18 4285 940; Fax: +381 18 4285 950
E-mail: office(@transport.yugorosgaz.rs

Registration no: 0884665;
Tax identification no: 107858961
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ENERGY AGENCY Seal reading: Energy Agency "YUGOROSGAZ-TRANSPORT" d.0.0.
REPUBLIC OF SERBIA of the Republic of Serbia, Belgrade  No: U-92

5 TERAZIJE ST, Received: 15 November 2018 Date: 14 November 2018 Ni§
BELGRADE Number: 3M.01-2

Attachment no: 2016-5-T

Dear Mr. Popovic,

In accordance with the Decision of the Council of the Energy Agency of the Republic of Serbia
No. 311.01.01-2/2016-S-I dated 20 June 2017 and Decision of 13 July 2018 giving extension of
deadline for certification, Jugorosgaz - Traneport d.o.o. reports to the Energy Agency

of the Republic of Serbia on the undertaken activities for fulfilling the conditions from point 2 of
the Decision:

* To the shareholders of Jugorosgaz a.d. a letter has been sent with a reorganization proposal

of Jugorosgaz a.d. and the steps that need to be taken when changing the Certification model of
the ITO model.

* The shareholders of Jugorosgaz a.d. are currently analyzing and harmonizing the offered
reorganization scheme.

* In cooperation with legal consultants, international practice is being studied when it comes to
the need to separate the supply business activity when moving to the ITO certification model
applicable to the structure of Jugorosgaz a.d.

* With the shareholders of Jugorosgaz a.d. including the participation of legal consultants the
issue of possibility of making changes in interstate agreements between Serbia and Russia is
being considered in connection with changing the certification model.

* During the reporting period, at the initiative of the director of Jugorosgaz a.d. and the Agency
Council, several meetings were held attended by representatives of the Agency and Jugorosgaz
a.d. where the issue of Certification and the required conditions for the certification was dealt
with.

We are ready, at any time, to discuss together all the questions and proposals related

to the certification and operation of the pipeline transport system.

Yours sincerely,

Acting Director
Signed by M. Antic

Seal reading: LIMITED LIABILITY COMPANY
"YUGOROSGAZ-TRANSPORT" NIS

End of page 2
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Transport LIMITED LIABILITY COMPANY

"YUGOROSGAZ-TRANSPORT" NIS
Yugorosgaz

Nis, 6 Zetska St,
Tel: +381 18 4285 940; Fax: +381 18 4285 950
E-mail: office@transport.yugorosgaz.rs
Registration no: 0884665; Tax identification no: 107858961

ENERGYAGENCY Seal reading: Energy Agency "YUGOROSGAZ-TRANSPORT" d.0.0.
REPUBLIC OF SERBIA of the Republic of Serbia, Belgrade  No: |- 78
5 TERAZUE ST, Received: 14 September 2018 Date: 13 September 2018 Ni
BELGRADE Number: 3M.01-2

Attachment no: 2016-S-T

Dear Mr. Popovic,

In accordance with the Decision of the Council of the Energy Agency of the Republic of Serbia
No. 311.01.01-2/2016-S-I of 20 June 2017 and Decision of 13 July 2018 giving extension of
deadline for certification, Jugorosgaz - Transport doo reports to the Energy Agency of the
Republic of Serbia on the undertaken activities activities for fulfilling the conditions from point 2
of the Decision:

» Jugorosgaz ad and Jugorosgaz - Transport doo continue to analyze legal regulations and
attempt to find legal options to harmonize the organization in accordance with the requirements
of the Agency. The process of analysis of legal regulations and finding a solution for the
certification includes consultations with the shareholders of Jugorosgaz ad and consultants.
Consultations with the shareholders and analysis of the possibility of applying for ITO
Certification are being carried out at the moment.

« Jugorosgaz - Transport doo and JP Srbijagas signed a Contract on full supply with natural gas,
for the period of 1 October 2018 until 30 September 2019, which specifies that the purchase of
gas is contracted solely for the purposes of compensation of losses in the transport system,
balancing the system, own consumption and supplying quantities for the first transport system
charge.

« After a public discussion and alignment with AERS, a ten-year development plan for pipeline
transport system was adopted.

« Jugorosgaz - Transport doo performs the entrusted activity in accordance with the legal
regulations and license.

For responding to all questions related to certification we need the guidelines of the Agency and
the your assistance and in this regard, we suggest that we organize a joint meeting to discuss
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further activities.

Yours sincerely,

Acting Director
Signed by M. Antic

Seal reading: LIMITED LIABILITY COMPANY
"YUGOROSGAZ-TRANSPORT" NIS

End of page 3



	Annex 4 - Yugorosgaz-Transport_Final Decision on Certification_EnCS - final.pdf
	DECISION
	I LEGAL BASIS FOR THE ADOPTION OF THE DECISION ON CERTIFICATION
	II DECISION OF THE ENERGY AGENCY OF THE REPUBLIC OF SERBIA NO. 311.01-2/2016-C-I OF DECEMBER 12, 2016 ON CERTIFICATION OF “YUGOROSGAZ-TRANSPORT”, LLC, NIŠ AS AN INDEPENDENT SYSTEM OPERATOR
	III BACKGROUND WITH REFERENCE TO THE OPINION OF THE ENERGY COMMUNITY SECRETARIAT
	1. Compliance with Article 14(2)(a) of the Directive (Article 225 of the Energy Law)
	2. Compliance with Article 14(2)(b) of the Directive (Article 227, paragraph 3(2)  of the Energy Law)
	3. Non-compliance with conditions concerning the unbundling prescribed by Article 15 of the Directive (Article 230 of the Energy Law)
	4. It is not demonstrated that granting certification to “Yugorosgaz-Transport” LLC, Niš will not put at risk the security of supply of Serbia and the Energy Community as required by Article 11 of the Directive – Art. 245 and 246 of the Energy Law

	III FINAL DECISION ON CERTIFICATION OF “YUGOROSGAZ-TRANSPORT”, LLC, NIŠ

	Annex 5 - ECS-10_17_Opening Letter_03-07-2018.pdf
	ECS-1_17 SERBIA
	ECS-10_17_Opening Letter_03-07-2018




